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AGREEMENT FOR LAFCO’S PARTICIPATION IN FCERA

This Agreement for LAFCO’s Participation in FCERA (“Agreement”) is entered into this __ day of  ________, 2009, by and between the Board of Retirement of the Fresno County Employees’ Retirement Association (“FCERA Board”) and the Fresno Local Agency Formation Commission (“LAFCO”).  The parties to this Agreement are sometimes referred to herein individually as a “Party” or collectively as the “Parties.”

RECITALS

WHEREAS, under Article XVI, section 17 of the California Constitution, the FCERA Board has “plenary authority and fiduciary responsibility for investment of moneys and administration” of the Fresno County Employees’ Retirement Association (“FCERA”).

WHEREAS, FCERA is governed by the County Employees’ Retirement Law of 1937, Government Code sections 31450 et seq. (“CERL”) and other applicable federal and California laws.

WHEREAS, FCERA is a party to a court approved settlement agreement, attached hereto as Exhibit A (“Settlement Agreement”).

WHEREAS, LAFCO represents that it is a California local governmental agency, duly authorized and existing pursuant to the Cortese-Knox-Hertzberg Local Government Reorganization Act of 2000 ("LAFCO Law").

WHEREAS, the LAFCO Law section 56385 provides that LAFCO may contract for retirement and related benefits for its employees pursuant to CERL.

WHEREAS, LAFCO desires to have FCERA administer retirement and related benefits for LAFCO’s current and future employees.

WHEREAS, CERL section 31557 provides a procedure whereby a “district” may, by resolution of its governing body, and with the agreement of the FCERA Board, be included as a participating employer in FCERA and have its employees included as members of FCERA.

WHEREAS, the parties have concluded, based upon CERL and LAFCO Law, that LAFCO qualifies as a “district” as defined by CERL section 31468(e).  

WHEREAS, on September 16, 2009, the LAFCO Commissioners unanimously approved a resolution providing for the inclusion of LAFCO in FCERA subject to the FCERA Board's consent to such inclusion, pursuant to CERL section 31557.

WHEREAS, CERL provides that the FCERA Board may determine the contribution rates and other appropriations necessary to be paid into FCERA by each participating employer.

WHEREAS, this Agreement is entered into for the purposes of (a) memorializing the FCERA Board’s approval of LAFCO’s participation in FCERA and (b) defining the FCERA Board’s and LAFCO’s respective rights and responsibilities, with respect to LAFCO’s participation in FCERA.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties hereby agree as follows.

AGREEMENT

1.
RECITALS INCORPORATED.  The foregoing recitals are incorporated by this reference as though fully set forth herein.

2.
FCERA’S ADMINISTRATION OF BENEFITS.  The FCERA Board agrees that FCERA will administer retirement and related benefits for the active and retired employees of LAFCO, pursuant to CERL, the Settlement Agreement, the terms of this Agreement and all other applicable federal and California laws.  Determination of “employee” status for the purpose of retirement benefits shall be governed by CERL, including, but not limited to, CERL section 31469(e).

3.
LAFCO EMPLOYEES’ BENEFITS.  LAFCO agrees that, on or before the Effective Date of this Agreement, its governing board shall have taken all requisite legal action to enable all of its employees to thereafter accrue benefits as General Tier 1 members of FCERA.  Attached hereto as Exhibit "B" and incorporated herein by this reference is a list of LAFCO’s current employees who will be accruing benefits as General Tier 1 members of FCERA as of the Effective Date of the Agreement.  The retirement formula for General Tier 1 members of FCERA is described in Paragraph 6 of the Settlement Agreement.  The “final compensation” period for General Tier 1 members of FCERA is defined by California Government Code section 31462.1.  Member contributions for General Tier 1 members of FCERA are determined according to California Government Code section 31621.3 and the Settlement Agreement.  If LAFCO is lawfully able to adopt a new benefit tier for newly hired employees, the Parties agree that LAFCO must choose from one of the then existing General tiers offered by the County of Fresno.  Nothing herein shall constitute an agreement by FCERA or its Board that LAFCO is, in fact, lawfully able to adopt a new benefit tier for newly hired employees.  Any provision of CERL that may be adopted at the option of LAFCO’s governing board shall not apply to LAFCO unless and until LAFCO’s governing board adopts such optional provision.

4.
SETTLEMENT AGREEMENT APPLICABLE TO LAFCO.  LAFCO agrees to be fully bound by the terms of the Settlement Agreement as if it were a party to the Settlement Agreement in a position equivalent to that of the County of Fresno, to wit:  a participating employer in FCERA.

5.
CONTROLLING LAW.  The Parties agree that (other than as expressly set forth in this Agreement) CERL and all other applicable federal and California laws shall govern the Parties rights and responsibilities under this Agreement.  LAFCO agrees to comply with all requirements of CERL in performing under this Agreement.

6.
ACTUARIAL DETERMINATIONS.  LAFCO acknowledges and agrees that, pursuant to Article XVI, section 17(e) of the California Constitution, the FCERA Board has the “sole and exclusive power to provide for actuarial services in order to assure the competency of the assets of the … retirement system.”  The FCERA Board’s current practice is to determine single employer contribution rates for each General and Safety member tier in the system.  LAFCO acknowledges and agrees, however, that the FCERA Board may determine at a later date to charge different contribution rates to different employers, regardless of membership category and tier, if it determines that doing so is appropriate.  LAFCO further acknowledges and agrees that under no circumstances will it be relieved of its obligation to pay for its share of the unfunded liabilities of FCERA, as that share of the unfunded liabilities of FCERA may be determined by the FCERA Board in its discretion.

7.
ADMINISTRATIVE COSTS.  LAFCO acknowledges and agrees that pursuant to the FCERA Board’s constitutional authority and CERL section 31580.1, the FCERA Board may include each year in the contribution required of LAFCO a reasonable amount, which may differ from other FCERA participating employers, to cover the costs of administering FCERA as such costs affect the active and retired employees of LAFCO, and that the FCERA Board may also assess LAFCO a reasonable amount to cover costs incurred because of LAFCO’s failure to submit reports and forward contributions on a timely basis.

8.
EFFECTIVE DATE.  This Agreement shall become effective as of date that LAFCO begins lawfully employing its own employees.  LAFCO will immediately inform FCERA when it begins lawfully employing its own employees.  If LAFCO does not begin lawfully employing its own employees on or before May 31, 2010, this Agreement shall be null and void.

9.
INTEGRATED AGREEMENT.  This Agreement is intended by the Parties to be a fully integrated document inasmuch as the terms of this Agreement are the complete, exclusive and final embodiment of the Parties’ intent.  This Agreement may be modified only in a written document signed by both Parties.  All prior agreements, understandings, oral agreements and writings are expressly superseded hereby and are of no further force or effect.
10.
SEVERABILITY.  Should any provision of this Agreement be declared by any court of competent jurisdiction to be illegal, invalid, or unenforceable, the legality, validity and enforceability of the remaining parts, terms, or provisions shall not be affected thereby, and said illegal, unenforceable, or invalid part, or provision shall be deemed not to be a part of this Agreement, provided that the material consideration received by either Party is not defeated.
11.
GOVERNING LAW.  California law shall govern the interpretation and enforcement of this Agreement.
12.
EFFECTUATION.  Each Party agrees to execute such further documents and do all other acts as may be reasonably necessary to effectuate this Agreement.
13.
JOINT PARTICIPATION.  The Parties have participated jointly in the negotiation and preparation of this Agreement, and each Party has had the opportunity to obtain the advice of legal counsel and to review and comment upon this Agreement.  This Agreement shall be construed as if the Parties jointly prepared it and neither in favor of nor against either Party.

14.
AUTHORITY.  The person executing this Agreement on behalf of each Party represents that this Agreement has been duly approved by the governing body of that Party and that he/she is duly authorized by that Party to execute this Agreement on its behalf.

IN WITNESS WHEREOF, each party has executed this Agreement effective as of the Effective Date.

	Fresno Local Agency Formation Commission
	FRESNO COUNTY EMPLOYEES' RETIREMENT ASSOCIATION



	By:__________________________



 Its:  _________________________     


	By:__________________________



Its:  _________________________  
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