REPRESENTATION AGREEMENT ~ SHORT FORM

(EXCLUSIVE AUTHORIZATION TO SELL OR EXCHANGE)

THIS IS INTENDED TO BE A LEGALLY BINDING AGREEMENT.  READ IT CAREFULLY!

Subject to the terms and conditions of this Representation Agreement (“Agreement”), Fresno County Employees’ Retirement Association (“Seller”) hereby employs Brian Decker, Colliers Tingey (“CT”) and grants to CT, for a period of time (the “Term”) commencing on _________________________, and ending at midnight on _____________________ unless extended in writing and signed by both parties or earlier terminated in accordance with this Agreement, the exclusive and irrevocable right and authority to sell that certain real property (the “Property”) located at 1713 Tulare Street, City of  Fresno, County of Fresno, State of California, and consisting of five buildings known as: The Railway Express Building, Passenger Building, District Office Building, Clock Tower Building and the Pullman Shed.  If the Property described above consists of two or more separate legal parcels, Seller agrees to sell all or any combinations of such parcels, and the term “Property” as used herein shall refer to all of such parcels.

AGREEMENT

NOW THEREFORE, for valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Seller and CT agree as follows:

1) LISTING TERMS: 

A. The purchase price of the Property must be acceptable to Seller in its absolute discretion.  Seller specifically reserves at all times, in its sole discretion, the right to reject any sales offer or proposal presented to Seller and/or to require CT to enter into further negotiations for other or additional terms, including without limitation, economic terms, more favorable to Seller.  CT shall have no power or authority to bind Seller or to enter into any agreement in the name of or on behalf of Seller with respect to the Property.

B. Payment of the purchase price shall be all cash by certified check or wire-transferred funds to an account designated by Seller. 

C. All other terms and conditions of the sale of the Property must be as approved by Seller in its absolute discretion and shall be as set forth in a written, legally-binding contract of sale, if any, executed by Seller and a third party purchaser (“Buyer”).  

D. The Property is being listed for sale only on an “as is” basis without any representations or warranties whatsoever, except as may be otherwise agreed to by Seller in a contract of sale.  Seller shall have no responsibility to CT to perform any maintenance, repair, replacement or improvement of the Property in order to obtain a Sale.

2) BROKER REPRESENTATION: CT may not directly accept any deposits from any Buyers. Any such deposits must be payable solely to a title or escrow company approved in writing by Seller.   CT is authorized to advertise the Property and to place a sign(s) on the Property provided, however, any such marketing or advertising shall be at CT’s sole expense.  Seller agrees to reasonably cooperate with CT in bringing about a sale of the Property and to immediately refer to CT all inquiries of anyone interested in the Property. Seller authorizes CT to disseminate sales information regarding this transaction, including the purchase price of the Property.  All negotiations under this Agreement are to be through CT.  CT shall have no right or claim to any damages or deposits paid or payable to Seller by reason of a prospective Buyer’s breach of an agreement to buy the Property. Notwithstanding anything to the contrary, CT shall keep confidential any and all information provided by Seller to CT in connection with CT’s employment, except to the extent otherwise consented to in writing by Seller.

BROKER’S EFFORTS: CT agrees to use all due diligence and best efforts in attempting to effect a sale of the Property. 

The marketing will include:

1) Complete comprehensive marketing brochure prepared for other Brokers and potential Buyers of the property.

2) Inclusion of this property not only on the Colliers Tingey Web site, but featured on commercial real estate web sites such as Loopnet and CoStar.

3) Systematically contacting all potential Buyers included in CT’s database.

4) Prospecting and contacting other potential Buyers.

CT acknowledges that such marking efforts shall be at CT’s sole expense; provided, however that Seller will reimburse CT for its actual out-of-pocket expenses for such marketing efforts in the event Seller elects to terminate this Agreement.

SELLING COMMISSION: Provided, CT qualifies for the Selling Commission pursuant to this Agreement, in consideration of the brokerage services to be rendered by CT, Seller agrees to pay to CT a commission (the “Selling Commission”) equal to five percent (5%) of the gross purchase price of the Property.   The “gross purchase price” shall mean the gross price paid for the Property on the closing of the Property sale pursuant to a purchase and sale agreement or pursuant to any negotiated revision of such purchase price occurring after such agreement on or before closing

3) PAYMENT OF SELLING COMMISSION: In the case of any sale accomplished through an escrow, the Selling Commission shall be paid at close of escrow, and CT shall be entitled to make demand of any escrow holder for payment from the proceeds of sale. This document constitutes both an irrevocable instruction to escrow holder to pay the commission described herein to CT at close of escrow, and an irrevocable assignment of said funds upon delivery to escrow of a copy of this document.   The term “Property” shall include any interest therein or in its ownership.

A. Except as provided in Section 6(B) below, CT shall only be entitled to payment of the Selling Commission if within the Term:  (i) Seller and a Buyer have executed a purchase and sale agreement, and (ii) a closing of the sale of the Property occurs.  If a closing fails to occur for any reason whatsoever, CT shall not be entitled to any commission or any other compensation from Seller and Seller shall have no obligation to CT for any such commission or compensation.  

B.  CT shall not be entitled to any commission or compensation after the expiration of the Term, unless within sixty (60) days after the expiration of the Term: (i) Seller enters into a contract for the sale, transfer or conveyance of the Property to any Buyer which during the Term or any extension thereof made a written offer to purchase the Property, or any interest therein, and such transaction closes within one hundred eighty (180) days after expiration of the Term; or (ii) Seller enters into a contract for the sale, transfer or conveyance of the Property to any Buyer to whom CT has submitted the Property in an effort to effect a transaction during the Term and whose name appears on any list of such Buyers (the “Registration List”) which CT shall have mailed to Seller within fifteen (15) days following the expiration of  the  Term, and such transaction closes within one hundred eighty (180) days after expiration of the Term. With respect to a sale, exchange or other conveyance to any such person or entity, CT shall conclusively be deemed to be the procuring cause.  The term “Buyer” shall include that person or entity to whose attention CT has brought the Property, as well as any partner, partnership, joint venture, corporation, trust or other similar entity which that person or entity represents or in which partner, he, she, or it holds an ownership or beneficial interest.

4) DUAL AGENCY: CT is an international brokerage firm representing a variety of clients. Depending upon the circumstances, CT may represent both the Buyer and Seller in a transaction. If CT represents more than one party in a transaction involving the property, CT agrees to not disclose the confidential information of one principal to the other.  CT shall give Seller ten (10) business days' advance notice of any proposed representation of a Buyer for the Property, and Seller shall have the right during that period to decline to consent to the joint representation if, in Seller's reasonable judgment, there is good cause to believe that CT's representation of the Buyer would be contrary to the Seller's best interests.

5) RECORDS, FINANCIAL DATA AND MARKETING ASSISTANCE:  Except as prohibited by law, Seller agrees to furnish and to make available to CT and prospective Buyers, rent statements, leases and other operating records of the Property, and to provide CT with such assistance as CT may reasonably request in marketing the Property. 

6) SELLER DISCLOSURE: Without imposing a duty of inquiry on Seller, Seller agrees to disclose to CT and to Buyers any and all information of which Seller has actual knowledge regarding the condition of the Property including, but not limited to, the presence and location of asbestos, PCB transformers, other toxic, lead-based paint or lead-based paint hazard, hazardous or contaminated substances, and underground storage tanks in, on, or about the Property and all matters required for the disclosure of Natural Hazard risks pursuant to California statutes and AB1195 in particular.

7) INDEMNIFICATION AND LIMITATION OF CT LIABILITY: Seller agrees to defend, with counsel of CT's choice, indemnify and hold CT harmless from any and all liability, damages, losses, causes of action, or other claims (including attorney’s fees and other defense costs) arising from or associated in connection with any materially incomplete or inaccurate information knowingly provided by Seller, or any material information concerning the Property which Seller has knowingly failed to disclose.   CT shall indemnify, hold harmless and defend Seller from and against any and all losses, costs, liabilities, arbitrations, damages and expenses, including but not limited to attorneys’ fees and expenses, incurred in connection with or resulting from any wrongful or negligent action or omission by CT. The provisions of this paragraph shall survive the termination of this Agreement. 

8) ATTORNEY'S FEES: In any litigation, arbitration or other legal proceeding which may arise between any of the parties hereto, including CT, the prevailing party shall be entitled to recover all of its costs, including costs of arbitration, and reasonable attorney's fees in addition to any other relief to which such party may be entitled. 

9) GOVERNING LAW: This Agreement shall be governed by and construed in accordance with the laws of the State of California.

10) FIRPTA DISCLOSURE: Seller represents that it is the owner of the Property and that, except as may be set forth in an addendum attached hereto, no person or entity who has an ownership interest in the Property is a foreign person as defined in the Foreign Investment in Real Property Tax Act.

11) ENTIRE AGREEMENT: This Agreement constitutes the entire agreement between Seller and CT and supersedes all prior discussions, negotiations and agreements whether oral or written.  No amendment, or modification of this Agreement shall be valid or binding unless made in writing and signed by both Seller and CT.  Any purported amendment or modification that is oral shall be void and of no effect whatsoever.  This Agreement shall be binding upon the heirs, successors and assignees of the parties.  Notwithstanding the foregoing, without the prior written consent of Seller, CT shall not have the right to assign its duties or responsibilities to any person or entity, or to assign, pledge, encumber or otherwise anticipate its fees or compensation hereunder. 

12) SELLER’S AUTHORITY:  The person signing this Agreement on behalf of the Seller represents and warrants that it has full authority to sign this Agreement on behalf of Seller. 
13) ADDITIONAL TERMS AND CONDITIONS: 
A. Notwithstanding anything to the contrary in this Agreement, Seller shall have the right, in Seller’s sole and absolute discretion, to withdraw or remove the Property from the market at any time by so notifying CT in writing, in which case the Listing Agreement shall terminate; and in such event, Seller shall have no obligation to pay CT a commission because of such removal or termination, provided, however that Seller will reimburse CT for its reasonable out of pocket expenses within thirty (30) days of receipt of written documentation.    Additionally, Seller shall have the right to terminate this Agreement for cause if CT violates any of the covenants and conditions contained herein, in which case Seller shall not be required to reimburse CT for any of its out-of-pocket expenses. 

B. CT represents and warrants to Seller that CT and all of its agents performing services under it shall be duly licensed in the State of California to the extent required by applicable law, and agrees to comply with all applicable laws in the performance of the services hereunder.  CT covenants to keep its license and those of its agents performing services under this Agreement in good standing at all times during the term of this Agreement to the extent required by applicable law.

C. All notices or other communications required or desired to be given hereunder shall be in writing and shall be effective for all purposes if hand delivered to the parties at the respective addresses set forth on the signature page (or such other addresses as the parties may hereafter designate in writing) or sent to the respective parties at such addresses by (i) certified or registered United States mail, postage prepaid, (ii) expedited prepaid delivery service, either commercial or United States Postal Service, with proof of attempted delivery, or (iii) by telecopier (with answer back acknowledged and so long as the original of said telecopy is mailed the next day). A notice shall be deemed to have been given: in the case of hand delivery, at the time of delivery; or in the case of mail delivery three (3) days after having been deposited in the United States mail postage prepaid and properly addressed; or in the case of notice sent via overnight delivery service or telecopy, upon receipt.

D. In performance of the work, duties and obligations assumed by CT under this Agreement, it is mutually understood and agreed that CT, including any and all of CT’s officers, agents, and employees will at all times be acting and performing as an independent contractor, and shall act in an independent capacity and not as an officer, agent, servant, employee, joint venturer, partner, or associate of Seller. Furthermore, Seller shall have no right to control or supervise or direct the manner or method by which CT shall perform its work and function.  However, Seller shall retain the right to administer this Agreement so as to verify that CT is performing its obligations in accordance with the terms and conditions thereof.  CT and Seller shall comply with all applicable provisions of law and the rules and regulations, if any, of governmental authorities having jurisdiction over matters the subject thereof. Because of its status as an independent contractor, CT shall have absolutely no right to employment rights and benefits available to Seller employees.  CT shall be solely liable and responsible for providing to, or on behalf of, its employees all legally‑required employee benefits.  In addition, CT shall be solely responsible and save Seller harmless from all matters relating to payment of CT’s employees, including compliance with Social Security, withholding, and all other regulations governing such matters.  It is acknowledged that during the term of this Agreement, CT may be providing services to others unrelated to the Seller or to this Agreement.

E. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original and all of which taken together shall constitute one and the same instrument.

F. Without limiting the Seller’s right to obtain indemnification from CT or any third parties, CT, at its sole expense, shall maintain in full force and effect the following insurance policies throughout the term of this Agreement:

(i)
Commercial General Liability.  Commercial General Liability Insurance with limits of not less than One Million Dollars ($1,000,000.00) per occurrence and an annual aggregate of Two Million Dollars ($2,000,000.00). This policy shall be issued on a per occurrence basis.  

(ii)
Errors and Omissions insurance (E&O) in an amount of not less than One Million Dollars ($1,000,000.00) per occurrence. 

(iii)
Automobile Liability.  Comprehensive Automobile Liability Insurance with limits for bodily injury of not less than Two Hundred Fifty Thousand Dollars ($250,000.00) per person, Five Hundred Thousand Dollars ($500,000.00) per accident and for property damages of not less than Fifty Thousand Dollars ($50,000.00), or such coverage with a combined single limit of Five Hundred Thousand Dollars ($500,000.00).  Coverage should include owned and non-owned vehicles used in connection with this Agreement.

(iv)

Professional Liability.  If CT employs licensed professional staff, in providing services, Professional Liability Insurance with limits of not less than One Million Dollars ($1,000,000.00) per occurrence, Three Million Dollars ($3,000,000.00) annual aggregate.

(v)

Worker’s Compensation.  A policy of Worker’s Compensation insurance as may be required by the California Labor Code.

(vi)

CT shall obtain endorsements to the Commercial General Liability insurance naming the Fresno County Employees’ Retirement Association, its officers, agents, and employees, individually and collectively, as additional insured, but only insofar as the operations under this Agreement are concerned.  Such coverage for additional insured shall apply as primary insurance and any other insurance, or self-insurance, maintained by Seller, its officers, agents and employees shall be excess only and not contributing with insurance provided under CT’s policies herein.  This insurance shall not be cancelled or changed without a minimum of thirty (30) days advance written notice given to Seller.  

(vii)

Within thirty (30) days from the date CT executes this Agreement, CT shall provide certificates of insurance and endorsement as stated above for all of the foregoing policies, as required herein, to Seller, stating that such insurance coverage have been obtained and are in full force; that Seller, its officers, agents and employees will not be responsible for any premiums on the policies; that such Commercial General Liability insurance names Seller, its officers, agents and employees, individually and collectively, as additional insured, but only insofar as the operations under this Agreement are concerned; that such coverage for additional insured shall apply as primary insurance and any other insurance, or self-insurance, maintained by Seller, its officers, agents and employees, shall be excess only and not contributing with insurance provided under CT’s policies herein; and that this insurance shall not be cancelled or changed without a minimum of thirty (30) days advance, written notice given to Seller.  

(viii)
In the event CT fails to keep in effect at all times insurance coverage as herein provided, Seller may, in addition to other remedies it may have, suspend or terminate this Agreement upon the occurrence of such event.

(ix)

All policies shall be with admitted insurers licensed to do business in the State of California.  Insurance purchased shall be purchased from companies possessing a current A.M. Best, Inc. rating of A FSC VII or better.

[Remainder of page intentionally blank.]


The undersigned Seller and CT agree to the terms and conditions set forth in the Agreement, and Seller acknowledges receipt of an executed copy hereof.

SELLER:
_Fresno County Employees’ Retirement Association____
 

ADDRESS:1111 H Street, Fresno, CA  93721

Steven J. Jolly, Board Chair

                    (Print Name of Organization or Individual)

SELLER:
____________________________________________


     (Seller’s Signature)

DATE:
____________________________________________

PHONE:
 559.457.0350

CT:  
Colliers Tingey International, Brian Decker, 


BY:
____________________________________________
ADDRESS:

7485 N Palm Ave., Ste 110


    Brian Decker, Senior Vice President




Fresno, CA 93711





(559) 221-1271

BY:
____________________________________________
 

                 

DATE:
______________________________________________


