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This Exclusive Authorization of Sale (“Agreement”) is entered into as of December __, 2007, by and between Fresno County Employees’ Retirement Association (“Owner”) and FARCO, INC., a California corporation, dba Fortune Associates (“Broker”) with reference to the following facts: 

RECITALS:

A.
Whereas, Owner wishes to market for sale the real property located in the City of Fresno, County of Fresno, State of California and commonly known as 1713 Tulare Street, consisting of five buildings known as: The Railway Express Building, Passenger Building, District Office Building, Clock Tower Building and the Pullman Shed (the land, buildings and other improvements are collectively called the “Property”).

B.
Whereas, Broker is duly-licensed for, and experienced in the sale of, real estate, with an emphasis on and special expertise in the marketing and sale of property of a type similar to the Property.

C.
Whereas, Owner and Broker agree to enter into this Agreement on the terms and conditions set forth in this Agreement.

AGREEMENT

NOW THEREFORE, for valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Owner and Broker agree as follows:

1. Owner hereby grants to Broker, the exclusive right to negotiate the sale of the Property for a period commencing on October 3, 2007 and ending at midnight on June 30, 2008 (the “Listing Period”) unless extended in writing and signed by both parties or earlier terminated in accordance with this Agreement.

2. Listing Terms.

2.1 The purchase price of the Property must be acceptable to Owner in its absolute discretion.

2.2 Payment of the purchase price shall be all cash by certified check or wire-transferred funds to an account designated by Owner. 

2.3 All other terms and conditions of the sale of the Property must be as approved by Owner in its absolute discretion and shall be as set forth in a written, legally-binding contract of sale, if any, executed by Owner and the purchaser.  

2.4 The Property is being listed for sale only on an “as is” basis without any representations or warranties whatsoever, except as may be otherwise agreed to by Owner in a contract of sale.

3. Commission.  

3.1 Except as provided in Section 3.2, Broker shall only be entitled to payment of a commission if within the Listing Period:  (i) Owner and a third party purchaser have executed a purchase and sale agreement, and (ii) a closing of the sale of the Property occurs.  If a closing fails to occur for any reason whatsoever, Broker shall not be entitled to any commission or any other compensation from Owner and Owner shall have no obligation to Broker for any such commission or compensation.  

3.2 Broker shall not be entitled to any commission or compensation after the expiration of the Listing Period, unless within sixty (60) days after the expiration of the Listing Period: (i) Owner enters into a contract for the sale, transfer or conveyance of the Property or any interest therein, to any person or entity which during the term of the Listing Period or any extension thereof made a written offer to purchase the Property, or any interest therein, and such transaction closes within one hundred eighty (180) days after expiration of the Listing Period; or (ii) Owner enters into a contract for the sale, transfer or conveyance of the Property or any interest therein, to any person or entity to whom Broker has submitted the Property in an effort to effect a transaction during the Listing Period and whose name appears on any list of such persons or entities (the “Registration List”) which Broker shall have mailed to Owner within fifteen (15) days following the expiration of  the  Listing Period, and such transaction closes within one hundred eighty (180) days after expiration of the Listing Period.

3.3 Provided, Broker qualifies for a commission under this Agreement, the commission shall be in the following amount: 

(a) Improved Property:   5% of the gross sales price.

(b) Joint Venture/Exchange:  If an exchange or joint venture is effected in lieu of a sale, commission shall be computed on the basis of the type and fair market value of the property contributed to the joint venture or properties exchanged.  The listing price stated herein shall be prima facie evidence of the fair market value of the Property.

(c) The “gross sales price” shall mean the gross price paid for the Property on the closing of the Property sale pursuant to a purchase and sale agreement or pursuant to any negotiated revision of such purchase price occurring after such agreement on or before closing, minus: (i) all amounts withheld from the purchase price for repairs, or (ii) amounts for offsite improvements, impact fees, assessments for public improvements or other governmental charges which Owner under the purchase and sale agreement is obligated to pay (exclusive of ad valorem real estate taxes and other similar continuing obligations which are prorated and adjusted on the closing).   

3.4 If Broker is entitled to a commission under this Agreement, such commission shall be paid through escrow upon the closing of sales or joint venture/exchange transactions; absent an escrow, commission shall be paid upon recordation of a deed or upon delivery of such deed or other instrument of conveyance if recordation is deferred more than one month thereafter.  In the event of a contract or agreement of sale, joint venture agreement or other transaction not involving the delivery of a deed, commissions shall be paid upon the closing of the respective transaction.

4. Broker accepts the relationship of trust and confidence established between Broker and Owner under this Agreement. Broker agrees to take all actions reasonably required or helpful in selling the Property as promptly as possible, including, but not limited to, promoting and marketing the Property for sale, using its diligent and best efforts, skill, judgment, and abilities to show the Property, offering the Property for sale, procuring prospective purchasers for Property, cooperating with outside brokers representing such prospective purchasers, obtaining financial and reference information on prospective purchasers, promptly submitting all offers to purchase the Property to Owner, taking photographs of the Property, making monthly inspections of the Property, and other actions as may be directed by Owner from time to time.  Inquiries regarding the Property shall be referred to Broker and related negotiations shall be handled by or under direction of Broker, subject to the approval and review of Owner and subject to the participation of legal counsel selected and retained by Owner to assist as necessary in preparation and negotiation of the sale contract.  Without limiting the generality of the foregoing, Broker specifically agrees to provide monthly activity reports to Owner on or before the 20th day of each calendar month, detailing the activities undertaken by Broker in connection with the sale of the Property, including, but not limited to, any outstanding offers, prospects shown the Property, active prospects, and other marketing activities.  

5. Owner shall reasonably cooperate with Broker, consistent with the terms hereof.  Notwithstanding the foregoing, Owner specifically reserves at all times, in its sole discretion, the right to reject any sales offer or proposal presented to Owner and/or to require Broker to enter into further negotiations for other or additional terms, including economic terms, more favorable to Owner.  In the event of a sale of the Property, Owner agrees to pay escrow, title and revenue charges customarily paid by selling owners of real property in Fresno County, California and to execute such documents as may be necessary to effect a sale of the Property.  Broker shall have no right or claim to any damages or deposits paid or payable to Owner by reason of a prospective purchaser’s breach of an agreement to buy the Property.  Broker is further authorized to advertise the Property and shall have the exclusive right to place a sign or signs on the Property if, in Broker’s opinion, such would facilitate the sale thereof; provided, however, any such marketing or advertising shall be at Broker’s sole expense.  Owner shall have no responsibility to Broker to perform any maintenance, repair, replacement or improvement of the Property in order to obtain a Sale.

6. Broker has no power or authority to bind Owner or to enter into any agreement in the name of or on behalf of Owner with respect to the Property.

7. Owner reserves at all times, in Owner’s sole discretion, the right to reject any sales offer or proposal presented to Owner and/or to require Broker to enter into further negotiations for other or additional terms, including a higher selling price and other economic terms more favorable to Owner.  Notwithstanding anything to the contrary in this Agreement, Owner shall have the right, in Owner’s sole and absolute discretion, to withdraw or remove the Property from the market at any time by so notifying Broker in writing, in which case the Listing Agreement shall terminate; in such event, Owner shall have no obligation to pay Broker a commission because of such removal or termination, provided, however that Owner will reimburse Broker for its reasonable out of pocket expenses within thirty (30) days of receipt of written documentation.  

8. Broker shall, as required by law, ordinance, code or decree, permit Owner to audit and inspect all such records and data pertaining to this Agreement and at all reasonable times shall be open to inspection by authorized representatives of Owner.  Broker shall comply with all laws, rules and regulations whether they are Federal, State or municipal, which may be applicable to Broker’s business, equipment and personnel engaged in service covered by this Agreement.  It is understood that it is illegal for either Owner or Broker to refuse to present or sell real property to any person because of race, color, religion, national origin, sex, marital status, age or physical disability.  

9. Representations and Warranties: 

9.1 Except as disclosed in an addendum hereto signed by both Owner and an officer of Broker, Owner hereby warrants and represents to Broker that (i) Owner is the owner of record of the Property or has the legal authority to execute this Agreement on behalf of such owner, (ii) no person or entity has any right to purchase the Property or to acquire any interest therein by virtue of any option, right of first refusal or other agreement with Owner, (iii) to the best of its knowledge and without any duty to investigate, there are no delinquencies or defaults under any deed of trust, mortgage or other encumbrance on the Property, and (iv) to the best of its knowledge and without any duty to investigate, the Property is not subject to the jurisdiction of any court in any bankruptcy, insolvency, conservatorship or probate proceeding.

9.2  Broker represents and warrants to Owner that Broker and all of its agents performing services under it shall be duly licensed in the State of California to the extent required by applicable law, and agrees to comply with all applicable laws in the performance of the services hereunder.  Broker covenants to keep its license and those of its agents performing services under this Agreement in good standing at all times during the term of this Agreement to the extent required by applicable law.

10. Owner agrees to defend, indemnify and hold Broker harmless from any and all claims, demands, liabilities and damages arising from any materially incorrect information knowingly supplied by Owner and reasonably relied on by Broker.  Broker shall indemnify, hold harmless and defend Owner from and against any and all losses, costs, liabilities, arbitrations, damages and expenses, including but not limited to attorneys’ fees and expenses, incurred in connection with or resulting from any wrongful or negligent action or omission by Broker. The provisions of this paragraph shall survive the termination of this Agreement. 
11. In any legal action brought by either party to enforce the terms of this Agreement, the prevailing party shall be entitled to all costs incurred in connection with that action, including reasonable attorney fees.

12. Owner does not consent to Broker acting as a dual agent for Owner and buyer, unless Owner consents to such dual agency in writing, in its sole discretion.

13. The heirs, transferees, successors and assigns of the parties hereto are duly bound by the provisions hereof.  Notwithstanding the foregoing, without the prior written consent of Owner, Broker shall not have the right to assign its duties or responsibilities to any person or entity, or to assign, pledge, encumber or otherwise anticipate its fees or compensation hereunder.  
14. Broker shall keep confidential any and all information provided by Seller to Broker in connection with Broker’s employment, except to the extent otherwise consented to in writing by Seller.

15. All notices or other communications required or desired to be given hereunder shall be in writing and shall be effective for all purposes if hand delivered to the parties at the respective addresses set forth on the signature page (or such other addresses as the parties may hereafter designate in writing) or sent to the respective parties at such addresses by (i) certified or registered United States mail, postage prepaid, (ii) expedited prepaid delivery service, either commercial or United States Postal Service, with proof of attempted delivery, or (iii) by telecopier (with answer back acknowledged and so long as the original of said telecopy is mailed the next day). A notice shall be deemed to have been given: in the case of hand delivery, at the time of delivery; or in the case of mail delivery three (3) days after having been deposited in the United States mail postage prepaid and properly addressed; or in the case of notice sent via overnight delivery service or telecopy, upon receipt.

16. NO AMENDMENTS TO OR MODIFICATIONS OF THIS AGREEMENT SHALL BE VALID OR BINDING UNLESS MADE IN WRITING AND SIGNED BY BOTH OWNER AND AN OFFICER OF BROKER.  OWNER HEREBY ACKNOWLEDGES THAT SALESPERSONS AFFILIATED WITH BROKER ARE NOT AUTHORIZED TO MAKE OR APPROVE ANY ADDITIONS TO, DELETIONS FROM OR ALTERATIONS OF THE PRINTED PROVISIONS OF THIS AGREEMENT, OR TO TERMINATE THIS AGREEMENT, AND THAT NO SUCH ADDITION, DELETION, OR ALTERATION SHALL BE VALID OR BINDING ON BROKER UNLESS IN WRITING AND SIGNED BY AN OFFICER OF BROKER.  ANY PURPORTED AMENDMENT OR MODIFICATION OF THIS AGREEMENT WHICH IS ORAL, OR WHICH IS IN WRITING BUT NOT SIGNED BY BOTH OWNER AND AN OFFICER OF BROKER, SHALL BE VOID AND OF NO EFFECT WHATSOEVER.
17. Owner hereby acknowledges that neither Broker nor any salesperson associated with Broker is qualified or authorized to give legal or tax advice; if Owner desires such advice it shall consult with an attorney or accountant.

18. Without limiting the Owner’s right to obtain indemnification from Broker or any third parties, Broker, at its sole expense, shall maintain in full force and effect the following insurance policies throughout the term of this Agreement:

18.1 Commercial General Liability.  Commercial General Liability Insurance with limits of not less than One Million Dollars ($1,000,000.00) per occurrence and an annual aggregate of Two Million Dollars ($2,000,000.00). This policy shall be issued on a per occurrence basis.  Owner may require specific coverage including completed operations, product liability, contractual liability, Explosion-Collapse-Underground, fire legal liability or any other liability insurance deemed necessary because of the nature of the contract.

18.2 Automobile Liability.  Comprehensive Automobile Liability Insurance with limits for bodily injury of not less than Two Hundred Fifty Thousand Dollars ($250,000.00) per person, Five Hundred Thousand Dollars ($500,000.00) per accident and for property damages of not less than Fifty Thousand Dollars ($50,000.00), or such coverage with a combined single limit of Five Hundred Thousand Dollars ($500,000.00).  Coverage should include owned and non-owned vehicles used in connection with this Agreement.

18.3 Worker’s Compensation.  A policy of Worker’s Compensation insurance as may be required by the California Labor Code.

18.4 Broker shall obtain endorsements to the Commercial General Liability insurance naming the Fresno County Employees’ Retirement Association, its officers, agents, and employees, individually and collectively, as additional insured, but only insofar as the operations under this Agreement are concerned.  Such coverage for additional insured shall apply as primary insurance and any other insurance, or self-insurance, maintained by Owner, its officers, agents and employees shall be excess only and not contributing with insurance provided under Broker’s policies herein.  This insurance shall not be cancelled or changed without a minimum of thirty (30) days advance written notice given to Owner.  

18.5 Within thirty (30) days from the date Broker executes this Agreement, Broker shall provide certificates of insurance and endorsement as stated above for all of the foregoing policies, as required herein, to Owner, stating that such insurance coverage have been obtained and are in full force; that Owner, its officers, agents and employees will not be responsible for any premiums on the policies; that such Commercial General Liability insurance names Owner, its officers, agents and employees, individually and collectively, as additional insured, but only insofar as the operations under this Agreement are concerned; that such coverage for additional insured shall apply as primary insurance and any other insurance, or self-insurance, maintained by Owner, its officers, agents and employees, shall be excess only and not contributing with insurance provided under Broker’s policies herein; and that this insurance shall not be cancelled or changed without a minimum of thirty (30) days advance, written notice given to Owner.  

18.6 In the event Broker fails to keep in effect at all times insurance coverage as herein provided, Owner may, in addition to other remedies it may have, suspend or terminate this Agreement upon the occurrence of such event.

18.7 All policies shall be with admitted insurers licensed to do business in the State of California.  Insurance purchased shall be purchased from companies possessing a current A.M. Best, Inc. rating of A FSC VII or better.

19. In performance of the work, duties and obligations assumed by Broker under this Agreement, it is mutually understood and agreed that Broker, including any and all of Broker’s officers, agents, and employees will at all times be acting and performing as an independent contractor, and shall act in an independent capacity and not as an officer, agent, servant, employee, joint venturer, partner, or associate of Owner. Furthermore, Owner shall have no right to control or supervise or direct the manner or method by which Broker shall perform its work and function.  However, Owner shall retain the right to administer this Agreement so as to verify that Broker is performing its obligations in accordance with the terms and conditions thereof.  Broker and Owner shall comply with all applicable provisions of law and the rules and regulations, if any, of governmental authorities having jurisdiction over matters the subject thereof. Because of its status as an independent contractor, Broker shall have absolutely no right to employment rights and benefits available to Owner employees.  Broker shall be solely liable and responsible for providing to, or on behalf of, its employees all legally‑required employee benefits.  In addition, Broker shall be solely responsible and save Owner harmless from all matters relating to payment of Broker’s employees, including compliance with Social Security, withholding, and all other regulations governing such matters.  It is acknowledged that during the term of this Agreement, Broker may be providing services to others unrelated to the Owner or to this Agreement.

20. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original and all of which taken together shall constitute one and the same instrument.

21. The parties each acknowledge receipt of a copy of this Agreement which each has read and understands.

[Signatures on remaining page.]




IN WITNESS WHEREOF, Owner and Broker have executed this Agreement as of the date first set forth above.

	BROKER:


	OWNER:

	FARCO, INC. dba FORTUNE ASSOCIATES
	FRESNO COUNTY EMPLOYEES’ RETIREMENT ASSOCIATION



	By:







                                  Brett Fugman

Its:  _______________________________________


	By:







                             Roberto L. Pena

Its:  Retirement Admiistrator____________________

	By:







                                  Victoria Gonzales

Its:  _______________________________________


	

	Dated:  ____________________________________
	Dated:  ____________________________________
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