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BOARD OF RETIREMENT

FRESNO COUNTY EMPLOYEES’ RETIREMENT ASSOCIATION

April 18, 2007
Trustees Present:

Alan Cade, Jr.


Michael Cardenas


Vicki Crow



Steve Jolly


Phil Larson



Stephanie Savrnoch


John Souza

Trustees Absent:

A. Papaleo



William Storey

Others Present:

Ronald S. Frye, Alternate Trustee

Jeffrey Rieger, Reed Smith LLC


Henry Lopez, Active FCERA Member


Marsha Stillman, Retired FCERA Member


Jesse Hill, Attorney for Marsha Stillman


Nicole Lavalle, Berman Devalerio (via tele-conference)


Barbara Booth Grunwald, Deputy County Counsel


Roberto L. Peña, Retirement Administrator


Becky Van Wyk, Assistant Retirement Administrator


Elizabeth Avalos, Administrative Secretary


Sign in Sheet Attached.

1. Call to Order

Chair Jolly called the meeting to order at 8:38 AM.

2. Pledge of Allegiance 

Recited.

3. Public Presentations 
None.
Consent Agenda/Opportunity for Public Comment
A motion was made by Trustee Larson, seconded by Trustee Savrnoch, to Approve Consent Agenda Items 4 through 11. VOTE: Unanimous (Absent – Cardenas, Papaleo, Storey) (Due to his absence at the Regular Board Meeting on April 4, 2007, Chair Jolly abstained from Consent Agenda Item 4.)
*4.
Approval of the April 4, 2007 Board of Retirement Regular Meeting Minutes 
RECEIVED AND FILED; APPROVED
*5.
Approval of the Amended March 21, 2007 Board of Retirement Regular Meeting Minutes which include comments made by Les Jorgensen, Fresno County Retired Employees’ Association (page 4, paragraph 7) 
RECEIVED AND FILED; APPROVED
*6.
Summary of monthly statistics from the Retirement Association Office on buybacks, retirement benefit estimates, public service, age adjustments, final compensation calculations and disability retirement applications for March 2007 
RECEIVED AND FILED
*7.
Public Records Requests and/or Retirement Related Information Requests from Mary Benson, Active FCERA Member; Eulalio Gomez, Active FCERA Member; Simmion Howell, Active FCERA Member; and Imperial County Employees’ Retirement System 
RECEIVED AND FILED
*8.
Update of Board of Retirement directives to FCERA Administration 
RECEIVED AND FILED
  *9.
Quarterly Trustee Travel Report and Anticipated Trustee Travel for quarter ended March 31, 2007 
RECEIVED AND FILED
*10.
Budget Status for the period ended March 31, 2006 
RECEIVED AND FILED
*11.
Approve request by John Navarrette, Mary Ann Rogozinski, and Laura Williams for Board certification to purchase prior public service time 
RECEIVED AND FILED; APPROVED
13. Discussion and appropriate action on staff determination of final compensation calculation for member Marsha Stillman 
Due to the absences of Marsha Stillman and Attorney Jesse Hill, Agenda Item 12 was tabled until later in the meeting.

TABLED
14. Discussion and appropriate action on a potential formal written reciprocity policy 
Agenda Item 13 was tabled until after Agenda Item 12 was heard.
TABLED
15. Discussion and appropriate action on Cost of Living Adjustment (COLA) Unfunded Actuarial Accrued Liability (UAAL) Contribution Adjustment Refund Process; Applicable Interest Rate and Tax related issues 
Attorney Jeffrey Rieger, Reed Smith LLC, opened discussions by reminding the Board of their decision to refund the Cost of Living Adjustment (COLA) Unfunded Actuarial Accrued Liability (UAAL) portion of the employee retirement contribution rates. Mr. Rieger noted that the Board had also decided to include interest on the refunds, but deferred its determination of what interest rate would be applied and how it would be applied. 
Mr. Rieger recommended applying interest at the System’s assumed rate of return of 8% compounded semi-annually [8.16% per year] to the refunds for the applicable time period.
Mr. Rieger noted that he was advised by FCERA’s actuaries and computer programmers that no particular interest rate would be particularly easier or more difficult to implement than any other.

Trustee Cardenas joined the Board at 8:43 AM.

Mr. Rieger opined that the most reasonable construction of the Internal Revenue Service (IRS) rules and interpretive opinions indicate that applying interest at the assumed rate of return is appropriate. 

A motion was made by Trustee Savrnoch, seconded by Trustee Souza, to Approve the interest rate of 8% [8.16% per year] and apply the rate to the refunds for the applicable correction period. VOTE: Unanimous (Absent – Papaleo, Storey)
Mr. Rieger updated the Board regarding the tax issues related to the COLA UAAL refunds and noted that, as a general matter, the tax process would be applied as uniformly as possible. Mr. Rieger noted that a “question and answer” section related to the refunds would be available on the FCERA website. 
In response to a question from Trustee Savrnoch regarding the status of the refund process, Roberto L. Peña, Retirement Administrator, stated that because a decision had been made regarding the interest rate to be applied to the refunds, testing can begin on the Pension system and the process is moving forward as planned.
Mr. Peña clarified that the refunds would be issued as a “lump sum” payment and a federal tax of 10% and a state tax of approximately 2% will be withheld unless directed by the member to withhold nothing. It was noted that, for tax purposes, a 1099 R form would be generated at the end of the year.
Henry Lopez, Active FCERA Member, thanked the Board and Staff for their commitment to resolving the COLA UAAL issue in a timely manner.
NO ACTION TAKEN (Tax Related Issues)
The Board heard Agenda Item 12 at this time.

12. Discussion and appropriate action on staff determination of final compensation calculation for member Marsha Stillman 

Roberto L. Peña, Retirement Administrator, opened discussions by referring to a memorandum submitted to the Board by Administration summarizing the circumstances of Marsha Stillman’s retirement.

Mr. Peña noted that the Board is in possession of documents and correspondence between Administration and Ms. Stillman and her Attorney Jesse Hill, which includes a request from Attorney Hill to address the Board.    

Marsha Stillman, FCERA Retired Member, stated that upon terminating her employment with FCERA, she elected a deferred retirement with FCERA and established reciprocity with the San Luis Obispo County Pension Trust (SLOCPT).
It was noted that through FCERA’s process, staff determined that a percentage of Ms. Stillman’s highest consecutive 12 months of salary, as reported by SLOCPT, was comprised of “pick up” contributions paid by her employer to SLOCPT. With the assistance of legal counsel, staff determined that employer pick up should not be included in Ms. Stillman’s final compensation for the purpose of determining the benefit she will receive from FCERA.
Attorney Jesse Hill questioned staff’s determination that California law gives the FCERA Board of Retirement the authority to determine the compensation earnable to be used to calculate retirement benefits paid by FCERA.
Attorney Hill opined that because Ms. Stillman meets the requirements under G.C. §31461.3 of the County Employees Retirement Law (CERL) of 1937, the pick up should be considered compensation earnable and the pick up is designated an employee contribution under section 20636 of the Public Employees’ Retirement System (PERS).

Attorney Jeffrey Rieger, Reed Smith, clarified that PERS laws to not apply to FCERA in that FCERA is governed by the CERL. Attorney Rieger noted that the CERL provisions define compensation as “remuneration paid in cash out of funds paid by the employer” and because the “pick up” was not deducted from the employee’s wages should not be included in compensation earnable.   
At the request of Trustee Savrnoch, Mr. Rieger explained that employer “pick up” contributions are retirement contributions normally required by the member, but which have been paid directly by the employer and have not been deducted from the member’s pay checks.

Discussions, questions, and comments followed regarding the issues surrounding employer pick ups as they relate to FCERA and other 1937 Act Counties.
Mr. Rieger stated that G.C. § 31460 defines “compensation” as “the remuneration paid in cash plus any amount deducted from a member’s wages for participation in a deferred compensation plan”. Mr. Rieger noted that the courts specifically addressed the question of whether employer pick up should be included in “final compensation.” That court explained in no uncertain terms: “When pick-ups are not deducted from the employee’s salary, they are not ‘compensation’ under section 31460.”
In addition, Mr. Rieger noted that, as a deferred member, Ms. Stillman was a member of the plaintiff classes in certain consolidated class actions that were resolved by a court approved settlement agreement in which active, deferred, and retired members were granted enhanced benefits in exchange for their release of “any future demand, claim or lawsuit seeking to enlarge, define, narrow, or in any other way relate to… the items of compensation to be included for benefit purposes...”  
Discussions, questions, and comments followed regarding the definition of the term “Board” as used in G.C. §31461. Mr. Rieger stated that the Board has the authority under the 1937 Act of determine a member’s “average compensation” when calculating a member’s “compensation earnable” and “final compensation” for the purposes of the member’s FCERA benefit.
Attorney Hill cited several statutes from the PERS laws supporting his interpretation of G.C. §61461[PERS] as it relates to “average compensation”. Mr. Hill acknowledged that neither FCERA nor SLOCPT are governed by PERS.

In response to a concern raised by Trustee Savrnoch regarding the lack of clarity in language used in G.C. §31835, Attorney Rieger stated that read in conjunction with G.C. §31641, G.C. §31835 does not require FCERA to use the compensation figure determined by SLOCPT, if that figure is in conflict with FCERA policy or the 1937 Act.
A motion was made by Trustee Crow, seconded by Trustee Cardenas, to maintain Staff’s recommendation to exclude the pick up in determining retirement benefits for Ms. Stillman and others. 
Trustee Crow stated that she is not particularly persuaded by the argument that is based on PERS rather than the CERL law. Trustee Crow noted that reciprocity is very important and valuable, but it is not appropriate for a member of multiple retirement systems to “pick and choose” the best part of each retirement system. Consistently applying FCERA’s compensation earnable is the most appropriate manner in which to manage the system.

Trustee Savrnoch agreed with Trustee Crow’s statement, however noting her concern that the statute may not support the conclusion.
ROLL CALL VOTE: Yes – Cade, Cardenas, Crow, Larson, Jolly. No – Savrnoch, Souza. Absent – Papeleo, Storey. 

The Board heard Agenda Item 13 at this time.

13. Discussion and appropriate action on a potential formal written reciprocity policy 

Roberto L. Peña, Retirement Administrator, opened discussions by stating that the previous agenda item (Item 12) demonstrates the need for a formal written reciprocity policy.
Trustee Crow noted the importance of notifying members that employer pick ups are not included as compensation earnable.
Discussions, questions, and comments followed regarding the Ventura litigation as it specifically addresses the issue of excluding employer pick ups as compensation earnable.
Attorney Jeffrey Rieger, Reed Smith, stated that, although a reciprocity policy is not required, establishing a policy and corresponding forms would address issues in terms of communicating with the membership and other retirement systems.
A motion was made by Trustee Souza, seconded by Trustee Cade, to direct staff to work with Counsel in developing a written reciprocity policy and corresponding forms.
Trustee Crow noted the importance of communicating thoroughly with members to eliminate any “surprises” during the retirement process.
Mr. Peña reminded the Board and listening audience that the numbers provided by Retirement are estimates and subject to change once all relevant information is received.     

Chair Jolly restated the motion as follows:

A motion was made by Trustee Souza, seconded by Trustee Cade, to direct staff to work with Counsel in developing a written reciprocity policy and corresponding forms. VOTE: Unanimous (Absent – Papaleo, Storey)

15. Discussion and appropriate action on determining whether to file an Amicus Brief supporting Orange County Employees’ Retirement System (OCERS) position on the Block vs. OCERS appeal matter 
Attorney Jeffrey Rieger, Reed Smith, opened discussions by stating that the Orange County Employees’ Retirement System (OCERS) has invited the 1937 Act counties to submit an Amicus Brief with the court supporting them in their position on the Block vs. OCERS appeal matter.
Mr. Rieger stated that a member of the OCERS was granted a service connected disability retirement and a concurrent service retirement with PERS resulting in a combined retirement allowance which was 125% of his final compensation. Attorney Rieger noted that OCERS relied on G.C. §31838.5 and applied a pro rata reduction of his OCERS benefit.

Attorney Rieger stated that the member challenged the decision to reduce the benefit and the Superior Court agreed based on the fact that G.C. §31838.5 referenced only disability pensions and made no specific reference to service pensions. The judge acknowledged that the decision was “counter intuitive” and an “absurd practical result”.    


A motion was made by Trustee Savrnoch, seconded by Trustee Crow, to direct Reed Smith to file an Amicus Brief with the court supporting OCERS in their appeal efforts.


Mr. Rieger noted that in the event that the motion was approved, Reed Smith would seek out other systems supporting OCERS to share in the cost of preparing and filing the Amicus Brief.  



Mr. Peña clarified that the issue was brought to the attention of FCERA Administration by Keith Bozarth of OCERS and was not initiated by Reed Smith.


In response to a question from Mr. Peña regarding the costs of preparing and filing the brief, Attorney Rieger estimated the costs between $15,000 and $25,000 which would be shared with other participating systems, if any.

Discussions, questions, and comments followed regarding the costs for preparing and filing the Amicus Brief versus the impact to the system in the event of an undesirable outcome.


After further discussion, Trustee Savrnoch withdrew the motion and the Board directed Attorney Rieger to attempt to enlist the support of other counties who will share in the cost of the Amicus Brief and return to the Board with a detailed cost analysis.


NO ACTION TAKEN
16. Discussion and appropriate action on Voting Proxy for SACRS 2007 Spring Conference presented by Roberto L. Peña, Retirement Administrator 
Roberto L. Peña, Retirement Administrator, opened discussions by reminding the Board of the upcoming SACRS Spring Conference 2007 and noted SACRS request that the Board elect voting delegate and alternate voting delegate to vote on behalf of FCERA.

A motion was made by Trustee Savrnoch, seconded by Trustee Larson, to approve Trustee Crow as the voting delegate and Trustee Souza as the alternate voting delegate. VOTE: Unanimous (Absent – Cardenas, Papaleo, Storey)   



RECEIVED AND FILED; APPROVED
17. Discussion and appropriate action on the SACRS 2007-2008 Candidates (final slate) for President, Vice President, Treasurer, and Secretary 
Roberto L. Peña, Retirement Administrator, opened discussions by stating that Administration had received the final slate of candidates for the 2007-2008 SACRS Officer Election and a their request that the Board approve the listed candidates.
A motion was made by Trustee Savrnoch, seconded by Trustee Souza, to approve the slate of final candidates for the 2007-2008 SACRS Officer Election. VOTE: Unanimous (Absent – Cardenas, Papaleo, Storey)


RECEIVED AND FILED; APPROVED
18. Discussion and appropriate action Adoption of SACRS By-Law Amendments 
Roberto L. Peña, Retirement Administrator, opened discussions by referring to a memorandum submitted to the Board by Robert Palmer, SACRS President, regarding the adoption of the SACRS Bylaw Amendments. Mr. Peña noted that the final version of the bylaws will be included on the Business meeting agenda as a voting item at the upcoming SACRS Spring Conference 2007.

Mr. Peña recommended that the Board direct their voting delegate to vote in support of the final version of the SACRS Bylaws as presented.

A motion was made by Trustee Crow, seconded by Trustee Souza, approve the recommendation as presented. VOTE: Unanimous (Absent – Papaleo, Storey)

RECEIVED AND FILED; APPROVED

Roberto L. Peña, Retirement Administrator, pulled Closed Session Agenda Item 19.b.1. as there was nothing to discuss.
19. Closed Session:

a. Conference with Legal Counsel –  Actual  Litigation – pursuant to G.C. §54956.9(a)
1. County of Fresno v. Board of Retirement
b.
Conference with Legal Counsel – Threatened Litigation – pursuant to G.C. §54956.9(b)(1) 

1.
Marsha Stillman
c.
Conference with Legal Counsel – Potential Litigation – pursuant to G.C. §54956.9(c) – possible litigation (two cases)

Trustee Larson departed at 11:29 and Trustee Savrnoch departed at 11:34.
20. Report from Closed Session

19.a.1.
Nothing to Report.

19.b.1.
Pulled.

19.c.
Case one – FCERA will participate in litigation against Openwave Systems.


Case two – Under section 54957.1A2, the Board authorized Counsel to initiate litigation. The actions, defendants, and other particulars shall be disclosed once the action has formally commenced.
21. Report from FCERA Administration

Roberto L. Peña, Retirement Administrator, reported on the following items:

1. Reminded the Board that The Segal Company would present the draft Actuarial Valuation at the April 23, 2007 Special Meeting.
2. FCERA will have a Safety Election to fill the seat being vacated by Trustee William Storey. Mr. Peña noted that there are two candidates (Gomez and Hollenbeck).
22. Report from County Counsel

Nothing to Report.
23. Board Member Announcements or Reports
Trustee commented on a newsletter article regarding INVESCO. Mr. Peña noted that he would update the Board as information becomes available.
There being no further business, the meeting adjourned at 11:42 AM.


Roberto L. Peña

Secretary to the Board
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