PORTFOLIO MONITORING SYSTEM AGREEMENT 
This PORTFOLIO MONITORING SYSTEM AGREEMENT (“Agreement”) is made as of ______________, 2006 between the Fresno County Employees Retirement Association (hereinafter “FCERA”) and Berman DeValerio Pease Tabacco Burt & Pucillo (hereinafter the “Firm”).

WHEREAS, FCERA desires to provide to Firm confidential trading and investment information (“Information”) to its investment advisors or a custodian;

WHEREAS, Firm is willing to accept the Information, under the terms and condition of this Agreement.
NOW THEREFORE, in consideration of the mutual promises and convenats contained in this Agreement.

  1.  CONFIDENTIAL INFORMATION
The parties acknowledge and agree that disclosure of the Information to be provided by FCERA, its investment advisors or a custodian to Firm is confidential and proprietary.

A. Firm hereby agrees that the Information that FCERA, its investment advisors or a custodian discloses shall be confidential and for a limited purpose and that said Information shall not be used or disclosed to third parties outside of Firm and its affiliated data consultants without first obtaining FCERA’s permission, in writing.
B. In connection with its retention, Firm agrees that those employees at the Firm monitoring FCERA’s Information will consist solely of the attorneys, paralegals and necessary staff of the Firm and its affiliated data consultants, and that the information shall be confidential and used for no purpose other than in connection with the Firm’s work for FCERA.
C. The obligations and restrictions of this Paragraph 1 shall survive the termination of this Agreement.
  2.   OWNERSHIP OF THE PORTFOLIO MONITORING SYSTEM
        FCERA acknowledges and agrees that Firm owns all right, title and interest in and to the Portfolio Monitoring System. The Firm hereby grants FCERA a license to access and use the Portfolio Monitoring System and the Information provided by the Firm hereunder.  The Firm agrees to provide FCERA the Information contemplated herein and such other Information as agreed by the parties from time to time.  The Portfolio Monitoring System, and the storage and use of the FCERA Information therein, shall comply with the specifications set forth on Exhibit A-Security Overview and Monitoring Service Q &A attached hereto.  The Firm represents and warrants that the Portfolio Monitoring System and the Information provided by the Firm hereunder shall not infringe upon the patent, trademark, copyright or other intellectual property, privacy or publicity right of any third party.  

3.    NON-EXCLUSIVE AGREEMENT

The Firm will provide legal services to the FCERA under this Agreement on a non-exclusive bases.  FCERA will have no obligation to the Firm to take any action with respect to any potential claims that the Firm brings to its attention.  In the event that FCERA determines to take legal action, it agrees that it will consider retaining the Firm to represent it as its counsel with respect to such action.  However, FCERA shall not be obligated to retain the Firm and may utilize other counsel.

4.    NO SUIT AGAINST FCERA

The Firm hereby covenants and agrees not to bring suit against FCERA or its agents, including the custodian, or represent a plaintiff against them, based upon the Firm’s receipt or awareness of information or procedures gained from its provision of services under this Agreement.  Furthermore, the Firm agrees the information, including procedures utilized by FCERA and its custodian, is protected by the attorney-client privilege and the Firm agrees not to disclose any such information or procedures to third parties unless the FCERA has given its prior written consent, or unless required to by law, subpoena or other legal process.  The Firm further agrees to notify the FCERA, as soon as possible upon receipt of any such subpoena or other legal process.  The obligations and restrictions of this Paragraph 3 shall survive the termination of this Agreement.
5.   CONFLICTS OF INTEREST

Before undertaking any work on FCERA’s behalf, the Firm shall conduct a conflict check to ensure that the Firm has no legal conflicts of interests between any former or existing client and FCERA.  The Firm shall also immediately notify the FCERA Legal Office of any actual or potential conflicts of interest discovered with any former or existing client.

6.   FEES AND EXPENSES

The Firm will not charge FCERA for services performed or expenses incurred under this Agreement, but will perform this service in exchange for FCERA considering to retain the Firm as its counsel in the event that FCERA decides to take formal legal action.  However, if FCERA determines to utilize the Firm to take formal legal action on its behalf, such representation will be pursuant to a separate retainer agreement.  The Firm agrees that it will be willing to be retained on a contingency fee basis for such representation.
8.   TERMINATION FOR CONVENIENCE 

FCERA may terminate all or any portion of this Agreement at any time by written notice to the Firm.  Subject to he Firm’s responsibilities under applicable ethical rules, the Firm will also have the right to terminate this Agreement upon ten (10) days written notice if FCERA fails to cooperate with the Firm, or if the Firm determines that continuing to represent FCERA would be unethical of improper.
9.     INDEMNIFICATION

To the extent permitted by applicable law and ethical rules, the Firm agrees to indemnify, defend, hold harmless FCERA, its officers, employees, and agents from and against any and all liability, suits, expense (including defense costs and legal fees), judgments, fines and penalties, and claims for damages of any nature whatsoever, including but not limited to, breach of contract, loss of funds, death, bodily or personal injury to any person, or damage to any property, arising from or connected with the Firm’s operations or its services hereunder, or any and all improper or unethical practices, including but not limited to any Workers Compensation suits, liability, or expense arising from or connected with services performed on behalf of the Firm by any person pursuant to this agreement.
10.
GOVERNING LAW

This Agreement shall be governed by, and enforced in accordance with, the laws of the State of California without regard to the principles of conflicting laws.  

11.      AUTHORITY TO SIGN AGREEMENT  
The Firm has duly authorized, executed and delivered this Agreement.  The individual(s) signing this Agreement on behalf of the Firm have the authority to bind and act on behalf of the Firm.

IN WITNESS THEROF, the Parties hereto have caused this Agreement to be executed by their duly authorized officers as of the date first set forth above.

FRESNO COUNTY EMPLOYEES'
BERMAN DeVALERIO PEASE 

RETIREMENT ASSOCIATION
TABACCO BURT & PUCILLO

By: _______________________

By:_________________________
          Steven J. Jolly




Title:  Board Chair 



Title:________________________
Date:________________________

Date:________________________

REVIEWED AND RECOMMENDED


TO SIGN:

By: _______________________

         Roberto L. Peña
Title: Retirement Administrator

        
Date:_______________________
