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AGREEMENT 

FOR 

ACTUARIAL AUDIT SERVICES

This Agreement for Actuarial Audit Services ("Agreement") is made and entered into this 1st day of March, 2006 (“Agreement Date”), in Fresno, California, by and between the Fresno County Employees’ Retirement Association ("FCERA"), and The Segal Company (Western States), Inc., a Maryland corporation (“AUDITOR"), for the performance of actuarial audit and special project services.

RECITALS
A.
FCERA is a duly established and existing public retirement system created under the County Employees Retirement Law of 1937, California Government Code Section 31450 et seq.; and

B.
Government Code Section 31453 requires FCERA to secure an actuarial valuation not less than every three years; and

C.
FCERA desires to engage an actuary to perform a full parallel audit of an already completed FCERA actuarial valuation, and 

D.
AUDITOR submitted a proposal to perform the desired actuarial services, and has represented to FCERA that it is qualified to perform those services, and 

E.
FCERA has determined AUDITOR is qualified to perform the desired actuarial services and desires to retain AUDITOR for those purposes;

NOW, THEREFORE, in consideration of the mutual covenants and conditions hereinafter set forth, and intending to be legally bound, the parties agree as follows:

AGREEMENT
1.
Definitions.

For purposes of this Agreement, capitalized terms have the meanings set forth in this Section 1.

"Agents" means any employees, agents, or representatives of AUDITOR acting in connection with this Agreement.

"Agreement" means this Agreement for Actuarial Audit Services entered into by and between FCERA and AUDITOR.

“Agreement Date” means the date shown in the preamble of this Agreement.

"AUDITOR" means The Segal Company (Western States), Inc., a Maryland corporation.

“Board” means the Board of Retirement of FCERA.

“Covered Persons” means FCERA, its trustees, officers and employees.

“Effective Termination Date" means the date on which work under this Agreement will formally cease, as specified in any Notice of Termination delivered by one party to the other.

"Force Majeure" means any cause, circumstance, or event beyond the control and without the fault or negligence of AUDITOR which causes AUDITOR to fail to perform its obligations hereunder. Such causes, circumstances or events may include, but are not restricted to, acts of God or of the public enemy, acts of any foreign, international, federal or state government (including all subdivisions thereof) in such government's sovereign capacity, fires, floods and earthquakes; but in every case the failure to perform must be beyond the control and without the fault or negligence of AUDITOR.

"FCERA" means the Fresno County Employees’ Retirement Association, an independent public pension fund established under the authority of the County Employees Retirement Law of 1937 (California Government Code Sections 31450 et seq.).

“FCERA’s Project Director” means Roberto L. Peña, FCERA’s Retirement Administrator.

"Legal Requirements" means all federal, state, county and local laws, rules, regulations, ordinances, registrations, filings, approvals, authorizations, consents and examinations which may apply to AUDITOR in relation to its performance under this Agreement.

"Member Records" means any records relating to FCERA's members or beneficiaries which AUDITOR or its Agents may be exposed to when performing under this Agreement.

"Notice of Termination for Convenience" means a notice delivered by one party to the other when it desires to terminate this Agreement for its convenience.

"Notice of Termination for Default" means a notice delivered by one party to the other when it desires to terminate this Agreement due to a default by the other party.

2.
Performance Requirements and Schedule.

A.
Work to be Performed.  AUDITOR agrees to perform a full parallel valuation audit of the valuation audit completed for FCERA as of June 30, 2005. The tasks and services to be provided by AUDITOR are described generally in the letter dated November 29, 2005 which is attached hereto as Exhibit “A” incorporated herein by reference. Such services shall include separate valuation of “regular”, “settlement” and “non-valuation” benefits as referenced in that letter. Such services shall at a minimum include identification of any differences in results between AUDITOR’s parallel audit and the previously completed FCERA valuation audit, an analysis of the likely causation for such differences, and, where reasonably possible, recommendations for appropriate remedial steps to be implemented by FCERA. In cases of conflicts in the definition or interpretation of any work, responsibility, services, schedule or contents of a deliverable product between the body of this Agreement and the attached Exhibits will be resolved by giving precedence first to the body of this Agreement. AUDITOR’s quality of service will be at least equivalent to that which AUDITOR provides to other clients it serves in the same capacity. AUDITOR will be held to the same standard of care, skill, prudence and diligence that applies to other experts practicing in a like enterprise.

B.
Quality of Services. AUDITOR’s services will meet the requirements and standards set forth in this Agreement. AUDITOR will promptly correct any errors or omissions in the provision of such services, at no cost or expense to FCERA, in a timely manner after request by FCERA’s Project Director.

C.
AUDITOR’s Work Schedule. AUDITOR and FCERA’s Project Director will agree in advance on AUDITOR’s work schedule.

(1)
AUDITOR designates Paul Angelo, FSA as its principal agent to perform the services described in the Statement of Work attached hereto. AUDITOR will not remove said individual or AUDITOR’s Project Manager from the work without the prior written consent of FCERA’s Project Director, which FCERA may withhold in its discretion, but such restriction shall not apply to instances of employment termination, serious illness, death, or other cause beyond AUDITOR’s control.

(2)
Upon request by FCERA’s Project Director, AUDITOR will replace any additional personnel or subcontractors assigned by AUDITOR to perform services under this Agreement, who are in FCERA’s opinion, unable to effectively carry out the responsibilities of this Agreement.

D.
Cooperation with Other Professionals. AUDITOR agrees to cooperate with such professionals as FCERA may engage to assist FCERA in the performance of its duties, including, without limitation, the actuarial firm engaged by FCERA to perform its annual actuarial evaluation and triennial actuarial investigation.

3.
Project Responsibility.

A.
AUDITOR’s Project Manager. Paul Angelo, a Vice President and Actuary for AUDITOR, is AUDITOR’s Project Manager. AUDITOR’s Project Manager:

(1)
has full authority to act for AUDITOR on all matters relating to the daily operation of this Agreement; and

(2)
will be reasonably available during FCERA’s normal working hours for telephone contact and to meet with FCERA personnel designated to discuss AUDITOR’s performance.

B.
FCERA’s Project Director. FCERA’s Project Director is Roberto L. Peña, Retirement Administrator.

(1)
  FCERA’s Project Director is responsible for:

(a)
providing overall management and coordination of this Agreement acting as liaison for FCERA; 

(b)
insuring that the provisions and objectives of this Agreement are met;

(c)
Providing direction to AUDITOR in all matters relating to policy information, information requirements, and procedural requirements; and

(d)
providing AUDITOR with requested information and data, to the extent reasonably available to FCERA, in a timely manner.

(2)
FCERA’s Project Director or any person delegated responsibility for the administration of this Agreement by FCERA’s Project Director will not have any personal liability to AUDITOR for any action taken or not taken by such individual while acting or purporting to act as FCERA’s Project Director or delegate of such Project Director. 

4.
Independent Contractor Status. In performing under this Agreement, AUDITOR is acting in the capacity of an independent contractor. This Agreement is not intended, and may not be construed, to create the relationship of agent, servant, employee, partnership, joint venture, or association as between AUDITOR and FCERA. Nothing in this Agreement will cause FCERA to be responsible for any action, omission or inaction of AUDITOR. For all purposes, including but not limited to Workers' Compensation liability, AUDITOR understands and agrees that all persons furnishing services to FCERA pursuant to this Agreement are deemed employees solely of AUDITOR and not of FCERA.

5.
Compensation and Payment.

A.
Compensation.

(1)
For Parallel Valuation Audit:   AUDITOR shall be paid a flat fee of $60,000 for the full parallel valuation audit of the audit valuation completed as of June 30, 2005. 
(2)
For Special Projects: AUDITOR will submit a proposed budget for each special project assigned to AUDITOR based on the schedule of hourly rates set forth in Exhibit A, and AUDITOR will not commence any work on such special project until receipt of oral notification from FCERA’s Project Director to proceed. Thereafter, FCERA will deliver a written confirmation of the approval of the budget to AUDITOR. AUDITOR may not exceed the budget without the prior written consent of FCERA, which will not be unreasonably withheld. Unless a fixed fee or other arrangement is agreed to in writing at the time the special project is assigned, FCERA will pay AUDITOR’s personnel for special projects at the hourly rates established in Exhibit A.   

B.
Expenses. Except as otherwise provided in Exhibit B with respect to certain out-of-pocket travel expenses, AUDITOR is not entitled to reimbursement for any expenses incurred by it in discharging its duties under this Agreement.

C.
Invoices and Payment.

(1)
For the parallel valuation audit, AUDITOR shall submit to FCERA’s Project Director an invoice after the completion of the audit (including delivery of the final report to FCERA in the required quantity), and, if required, presentation of the report to the Board. 

(2)
With respect to the special projects or assignments, AUDITOR shall submit an invoice within five (5) weeks after the later of completion of the task (including delivery of the final report to FCERA in the required quantity), and, if required, presentation of the report to the Board.

(3)
Invoices shall accurately itemize all services for which payment is sought under this Agreement. All invoices are subject to the review of FCERA’s Project Director. Approved invoices will be paid within thirty (30) days of receipt.

D.
Non-Compensable Services. AUDITOR agrees that should work be performed outside the scope of work described in Section 2 without the prior written consent of FCERA in accordance with Section 14 (Changes and Amendments) to this Agreement, such work will be deemed to be a gratuitous effort on the part of AUDITOR, and AUDITOR will have no claim against FCERA for such work, and FCERA will have no obligation to pay for such work.

6.
Term and Termination.

A.
General Term. Subject to the termination provisions set forth in this Section, the term of this Agreement commences on the Agreement Date and will continue to the date of completion of the parallel audit which is estimated to be March 31, 2006. The completion date for the services required under this Agreement may be extended by mutual agreement of the parties.  

B.
Termination by FCERA for Convenience. FCERA may terminate all or any part of this Agreement without cause at any time by delivering to AUDITOR a written Notice of Termination for Convenience specifying the extent to which AUDITOR's services are terminated and the Effective Termination Date. The Effective Termination Date may be no earlier than ten (10) calendar days after such Notice of Termination for Convenience is delivered to AUDITOR. FCERA's termination of this Agreement under this Section 6.B is not a waiver of FCERA's right to make a claim against AUDITOR for damages resulting from any default by AUDITOR which occurred prior to the Effective Termination Date. AUDITOR will be paid for work done through the Effective Termination Date.

C.
Termination by FCERA for Default. FCERA may immediately terminate all or any part of this Agreement by delivering to AUDITOR a written Notice of Termination for Default which specifies the Effective Termination Date, under any one of the following circumstances:

(1)
Upon notice and with ten (10) calendar days to cure the default, if AUDITOR fails to perform the work specified in the Statement of Work within the time specified or any extension thereof; 

(2)
If AUDITOR fails to perform any other provision of this Agreement, or so fails to make progress as to endanger performance of this Agreement in accordance with its terms, and in either of these two circumstances fails to cure such default within ten (10) calendar days (or such longer period as FCERA may authorize in writing) after receipt of written notice from FCERA specifying such default;

(3)
Upon notice but without further cure period, if AUDITOR repeatedly fails to perform according to this Agreement following notice and failure to cure pursuant to Section 6.C.(2) hereof;

(4)
 Upon notice and with ten (10) days to cure the default, if AUDITOR materially breaches any of the warranties, representations and covenants made in Section 8 (AUDITOR’s Representations, Warranties and Covenants) below;

(5)
Without notice or cure period if AUDITOR is subject to criminal indictment or conviction, or is found civilly or criminally liable by a trial court, jury or administrative body in connection with any matter involving breach of trust, breach of fiduciary duty, fraud, or theft; or

(6)
Without notice or cure period if AUDITOR attempts or purports to assign this Agreement, or any portion hereof, or any of its rights or obligations hereunder, without obtaining FCERA's prior written consent.

D.
Termination by FCERA for Insolvency. FCERA may immediately terminate all or any part of this Agreement by delivering to AUDITOR a written Notice of Termination for Default which specifies the Effective Termination Date, under any one of the following circumstances:

(1)
AUDITOR becomes insolvent. AUDITOR will be deemed insolvent if it has ceased to pay its debts in the ordinary course of business or cannot pay its debts as they become due, whether it has committed an act of bankruptcy or not, and whether or not it is insolvent within the meaning of the United States Bankruptcy Code (11 U.S. Code § 101 et seq.);

(2)
AUDITOR files a voluntary petition under any bankruptcy, reorganization or insolvency law and relief from the automatic stay is obtained by FCERA;

(3)
AUDITOR applies for or consents to appointment of a trustee or receiver to take possession of all or substantially all its assets;

(4)
AUDITOR consents to, or files an answer admitting the jurisdiction of the court and the material allegations of, an involuntary petition filed under any bankruptcy, reorganization or insolvency law; or

(5) 
An involuntary proceeding of bankruptcy, reorganization or insolvency is commenced against AUDITOR and not dismissed within thirty (30) days after commencement.

E.
Termination by AUDITOR for Default. AUDITOR may terminate this Agreement in its entirety upon written Notice of Termination for Default if FCERA materially fails to perform any of its obligations under this Agreement and fails to cure such default within ten (10) working days of receiving AUDITOR's written notice of such default, which notice describes in reasonable detail the nature of the default and AUDITOR's view as to the cure required in order to bring FCERA's performance into material compliance with its obligations under this Agreement.

F.
Force Majeure. Neither FCERA nor AUDITOR may be terminated for default, pursuant to Section 6.C, Section 6.D, or Section 6.E above, respectively, if FCERA’s or AUDITOR's failure to perform under this Agreement arises solely from causes of Force Majeure.

G.
Rights, Remedies and Responsibilities upon Termination. If this Agreement is terminated, all of the terms and conditions of this Agreement shall continue to apply through the Effective Termination Date. The following provisions also apply to any termination of this Agreement.

(1)
Post-Termination Responsibilities. If FCERA terminates this Agreement, and unless otherwise expressly directed by FCERA, AUDITOR will: (i) take all necessary steps to stop providing services under this Agreement on the Effective Termination Date, or sooner, as provided in the Notice of Termination, and (ii) continue to perform those services, if any, which are not terminated. 

(2)
Recovery of Reasonable Damages Upon Default. If FCERA terminates this Agreement in whole or in part for default pursuant to Section 6.C or Section 6.D above, FCERA is entitled to recover from AUDITOR all reasonable damages resulting from such default. By way of example and not limitation, FCERA may procure, upon such terms and in such manner as FCERA may deem appropriate, services similar to those terminated, and AUDITOR will be liable to FCERA for any excess cost of such similar services.

(3)
Payment when Terminated for Convenience. If FCERA terminates this Agreement for convenience pursuant to Section 6.B above, FCERA will pay AUDITOR for work already performed but for which AUDITOR has not been compensated through the Effective Termination Date.

(4)
Payment Withheld for Default. FCERA shall not authorize and shall withhold payment for services provided if FCERA terminates this Agreement for default pursuant to Section 6.C or Section 6.D above. In the event the damages caused by such default are less than the withheld payment for services, FCERA will pay the amount withheld in excess of the damages to AUDITOR. 

(5)
Excusable Default. If, after FCERA issues a Notice of Termination for Default pursuant to Section 6.C or Section 6.D above, it is determined for any reason that AUDITOR was not in default, or that such default was excusable, then the rights and obligations of the parties will be the same as if FCERA had issued a Notice of Termination for Convenience pursuant to Section 6.B.

(6)
Good Faith Transfer. Upon any termination of this Agreement by FCERA, and to the extent directed by FCERA, AUDITOR will cooperate with FCERA in good faith to effect a smooth and orderly transfer of such services and all applicable records to a successor designated by FCERA. Upon termination of this Agreement, AUDITOR will retain all FCERA Records according to the record retention provisions set forth in Section 10 below.  

(7)
Cumulative Nature of Rights and Remedies. The rights and remedies provided FCERA by this Section 6 are not exclusive, but cumulative and in addition to any other rights and remedies provided by law, in equity or under any other provisions of this Agreement. The running of any grace period for cure of a default pursuant to Section 6.C or Section 6.D above does not limit FCERA's right to terminate this Agreement for convenience at any time, pursuant to Section 6.B above.

7.
Indemnification and Insurance.

 

A.
Indemnification of FCERA. AUDITOR agrees to indemnify, defend, and hold Covered Persons harmless from and against any and all liabilities, causes of action, lawsuits, penalties, claims or demands (collectively, “Claims”) that may be made by anyone for injuries of any kind, that result from AUDITOR’s negligence or willful misconduct in its performance of services under the terms of this Agreement. Notwithstanding anything to the contrary herein, AUDITOR shall not be liable for any portion of any Claims that result from the acts or omissions of Covered Persons or their contractors or agents. Covered Persons agree and acknowledge that AUDITOR shall not be liable for consequential, indirect or punitive damages, however caused and regardless of legal theory or foreseeability, directly or indirectly arising under this Agreement, even if it has been apprised of the possibility of such damages.  In addition, AUDITOR agrees to indemnify, defend, and hold Covered Persons harmless in connection with any claims for workers’ compensation coverage initiated by AUDITOR’s employees that perform services under the terms of this Agreement.

B.
Indemnification of AUDITOR. FCERA shall indemnify and hold harmless AUDITOR from and against any and all claims arising out of any action taken or omitted by AUDITOR in the exercise of its powers and duties under this Agreement, so long as any such claim is a result of such action being taken or omitted by AUDITOR in the reasonable and good faith belief that such action or omission was in the best interest of FCERA and within the authority of AUDITOR under this Agreement, and did not involve bad faith, negligence, willful misconduct, or breach of contract by AUDITOR or its Agents.

C.
Insurance. Without limiting AUDITOR’s obligations under Section 7.A hereof, AUDITOR will provide and maintain at its own expense during the term of this Agreement the following programs of insurance covering its operations, from insurers rated at least A- X by A.M. Best & Company or otherwise approved in writing by FCERA. Such insurance will be primary and not contributing with any other insurance maintained by FCERA. Each policy  may not be modified or terminated (other than for failure to pay the premium) without endeavoring to provide (i) at least thirty (30) days prior written notice to FCERA and (ii)at least ten (10) days notice of termination for failure to pay the premium. On or before the commencement date of this Agreement, evidence of such insurance shall be provided to FCERA's Project Director in the form of a certificate of insurance. Such certificate shall describe the nature, amount and term of the insurance provided. AUDITOR’s failure to procure or maintain the insurance described in this Section 7.C will constitute a material breach upon which FCERA may immediately terminate this Agreement for default, pursuant to Section 6.C above.

(1)
Liability. Fresno County Employees’ Retirement Association shall be named as an additional insured on each policy, except for Professional Liability and will include:

(a)
General Liability. General liability insurance written on a commercial general liability form or a comprehensive general liability form covering the hazards of premises/operations, contractual, products/completed operations, broad form property damage, and personal injury with a combined single limit of not less than $2,000,000 per occurrence and in the aggregate 

(i)
If written on a claims made form, AUDITOR will continue to name FCERA as an additional insured or provide an extended two year reporting period commencing upon termination or cancellation of this Agreement.

(b)
Auto. Auto liability insurance shall cover all non-owned and hired vehicles with a combined single limit of not less than $1,000,000 per occurrence.

(2)
Workers’ Compensation. Workers’ Compensation and Employer’s Liability insurance, in an amount and form to meet all applicable statutory requirements, including Employers Liability with a $1,000,000 limit, covering all persons who provide services for AUDITOR. This limit will be met by a combination of Workers’ Compensation and Excess Liability insurance.

(3)
Professional Liability. Errors and omissions professional liability insurance with a limit of at least $5,000,000 per claim and in the aggregate.

8.
AUDITOR's Representations, Warranties and Covenants. AUDITOR makes the following representations, warranties, covenants and agreements, acknowledging they constitute a material inducement to FCERA to enter into this Agreement.

A.
Authorization. This Agreement has been duly authorized, executed and delivered by AUDITOR and constitutes the legal, valid and binding agreements and obligations of AUDITOR, enforceable against AUDITOR in accordance with its terms, except insofar as such enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium or other similar limitations on creditors' rights generally and general principles of equity. AUDITOR is not subject to or obligated under any law, rule or regulation of any governmental authority, or any order, injunction or decree, or any contract or agreement, that would be breached or violated by AUDITOR's execution, delivery or performance of this Agreement.

B.
Contingent Fees. No person or selling agency has been employed or retained to solicit or secure this Agreement under any agreement or understanding for a commission, percentage, brokerage, or contingent fee, except bona fide employees of AUDITOR or bona fide established commercial or selling agencies maintained by AUDITOR for the purpose of securing business. In the event of any breach or violation of this warranty, FCERA shall have the right to immediately terminate this Agreement for default and, in FCERA's sole discretion, to deduct from AUDITOR's compensation under this Agreement, or otherwise recover, the full amount of such commission, percentage, brokerage or contingent fee.

C.
Gratuities. No gratuities in the form of gifts, entertainment or otherwise, were offered or given by AUDITOR to any officer, fiduciary, or employee of FCERA or the County of Fresno, California with a view toward securing this Agreement or securing any favorable determination made concerning the award of this Agreement. AUDITOR covenants that no such gratuities will be offered or given to any such person with a view toward securing any favorable determination concerning the performance, continuation, and/or amendment of this Agreement. If it is found that such gratuities have been offered or given by AUDITOR, FCERA may terminate this Agreement upon one (1) calendar day's written notice; however, the facts upon which FCERA bases such findings will be at issue and may be reviewed in any competent court. In the event of such termination, FCERA may pursue the same remedies against AUDITOR as it could pursue in the event of default by AUDITOR.

D.
Conflicts of Interest With Persons Related to FCERA. No FCERA employee or fiduciary whose position with FCERA enables such person to influence the award of this Agreement or any competing agreement, and no spouse or economic dependent of such person, is or will be employed in any capacity by AUDITOR, or does or will have any direct or indirect financial interest in this Agreement.

E.
Recruiting. During the term of this Agreement and for one (1) calendar year thereafter, AUDITOR will not intentionally induce or persuade any employee of or independent actuary to FCERA to join AUDITOR.

F.
Intellectual Property. No program, process, composition, writing, equipment, appliance or device, or any trademark, service mark, logo, idea, or any other work or invention of any nature or any other tangible or intangible assets whatsoever developed, provided or used by AUDITOR in connection with its performance under this Agreement, infringes or will infringe on any patent, copyright, or trademark of any other person or entity, or is or will be a trade secret of any other person or entity. If any claim of infringement of any intellectual property right is made against FCERA, AUDITOR will indemnify, defend and hold harmless all FCERA Covered Persons as provided in Section 7 above; however, AUDITOR will not be liable for any such claim which is based upon: (1) FCERA's use of a version of the work at issue that is not the then current release of such work, if such claim would have been avoided by using the then current release, or (2) FCERA's use of AUDITOR's work in combination with any program or data that is not AUDITOR's, if such claim would have been avoided by using AUDITOR's work exclusively.  In addition, following notice of any such Claim, AUDITOR may, at its expense, either procure for FCERA the right to continue to use the allegedly infringing work, or replace or modify such work to make it non-infringing.

G.
Changes. AUDITOR will notify FCERA in writing within three (3) business days of any of the following changes: (i) AUDITOR becomes aware that any of its representations, warranties, covenants, or agreements set forth herein has been breached or ceases to be true at any time during the term of this Agreement; (ii) there is a change in AUDITOR's personnel assigned to perform services under this Agreement or (iii) there is any change in control of AUDITOR.

H.
AUDITOR’s Agents. The Agents of AUDITOR who will be responsible for performing under this Agreement are individuals experienced in the performance of the various functions contemplated by this Agreement and have not, to AUDITOR’s knowledge, been convicted of any crime or found liable in a civil or administrative proceeding or pleaded no contest, or agreed to any consent decree with respect to any matter involving infringement of intellectual property rights, breach of fiduciary duty, or fraud.

I.
Employment Eligibility Verification. AUDITOR fully complies with all Federal statutes and regulations regarding employment of aliens and others and all its employees performing work under this Agreement meet the citizenship or alien status requirements set forth in Federal statutes and regulations. AUDITOR will obtain from all employees performing work hereunder, all verification and other documentation of employment eligibility status as required by Federal statutes and regulations as they currently exist and as they may be hereafter amended. AUDITOR will retain all such documents for the period prescribed by law. AUDITOR will indemnify, defend and hold harmless all FCERA Covered Persons from and against any alleged employer sanctions and other liability which may be assessed against AUDITOR or FCERA in connection with any alleged violation of any Federal statutes or regulations pertaining to the eligibility for employment of any persons performing work under this Agreement.

9.
Governmental Provisions.

A.
Compliance with Legal Requirements. In performing under this Agreement, AUDITOR agrees to comply with all Legal Requirements, and all provisions required thereby to be included in this Agreement are hereby incorporated by reference.

B.
Assurance of Compliance with Civil Rights Laws. AUDITOR hereby assures FCERA that AUDITOR complies comply with Subchapter VII of the Civil Rights Act of 1964, (42 U.S. Code Sections 2000(e) through 2000(e)(17)), to the end that no person shall, on grounds of race, creed, color, sex, or national origin, be excluded from participation in, be denied the benefits of, or be otherwise subjected to discrimination under this Agreement or under any project, program, or activity undertaken pursuant to this Agreement.

C.
Nondiscrimination in Employment. AUDITOR will take all necessary action to ensure that job applicants are employed, and that its employees are treated during employment, without regard to their race, color, religion, sex, age, marital status, sexual orientation, disability, medical condition, ancestry or national origin. For purposes of this Section 9.C, the term "employment" shall include, but not be limited to the following: employment, upgrading, promotion, demotion or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and selection for training, including apprenticeship.

10.
Records and Audits.

A.
Record Retention. AUDITOR will keep and maintain accurate records related to the performance of AUDITOR or its Agents under this Agreement, including but not limited to any pertinent activity, dates and time spent providing services hereunder, invoices billed to FCERA, proprietary data, and any other records created by AUDITOR or its Agents in connection with this Agreement ("FCERA Records"). AUDITOR will keep and maintain such FCERA Records for no less than six (6) years following the termination of this Agreement.

B.
Record Review and Audit. AUDITOR agrees that FCERA, or any duly authorized representative of FCERA, will have access to and the right to examine, audit, excerpt, copy or transcribe any FCERA Records at any time during the term of this Agreement, or at any time for up to six (6) years after the termination of this Agreement FCERA agrees that any such review and audit will be conducted in a manner to minimize interference with AUDITOR's normal business activities.  Upon reasonable advance notice to AUDITOR, AUDITOR will make FCERA Records available for review and audit during normal business hours. AUDITOR will make the persons responsible for creating and maintaining FCERA Records available to FCERA during such review and audit for the purpose of responding to FCERA's reasonable inquiries. FCERA will pay all costs associated with such audit, other than any costs incurred by AUDITOR to make personnel available as required by the preceding sentence; however, if the audit reveals that AUDITOR has materially violated any of the provisions of this Agreement, AUDITOR will pay all costs associated with such audit.

C.
Audit Settlement. If such audit finds that FCERA’s dollar liability for such work is less than payment made by FCERA, then the difference will be either repaid by AUDITOR to FCERA by cash payment upon demand or, at the option of FCERA, deducted from any amounts otherwise due to AUDITOR from FCERA. If such audit finds that FCERA’s dollar liability for such work is more than the payments made by FCERA, then the difference will be paid to AUDITOR by FCERA.

11.
Confidentiality; Proprietary Rights.

A.
Member Records. AUDITOR acknowledges that when performing under this Agreement, AUDITOR may be exposed to Member Records and that such Member Records are considered confidential and protected from public disclosure by law. AUDITOR will maintain the confidentiality of all Member Records according to all applicable federal, state, county and local laws, regulations, ordinances and directives relating to confidentiality. AUDITOR will inform all of its Agents of the confidentiality provisions of this Agreement. 

B.
FCERA's Proprietary Rights. All reports and data developed under this Agreement become the sole property of FCERA, but AUDITOR retains the rights to its proprietary information and trade secrets. Both parties hereto acknowledge that AUDITOR retains the right to use its experience, expertise and knowledge on similar projects for other clients, so long as AUDITOR protects FCERA's interests in all of its confidential records and property.

C.
FCERA's Policies, Procedures and Strategies. AUDITOR will protect the security of and keep confidential all materials, data, and other information received by AUDITOR regarding FCERA’s assets and its policies, procedures and strategies for the evaluation, acquisition, development, management and disposition of same. 

D.
AUDITOR's Proprietary Materials. Absent AUDITOR's written consent authorizing disclosure, FCERA will use all reasonable means to protect and maintain the confidentiality of any of AUDITOR's materials which AUDITOR considers to be proprietary, so long as:  (i) AUDITOR clearly and prominently marks all such material with a restrictive legend and (ii) public disclosure of such material is not required by law. In the event an action is commenced against FCERA under the California Public Records Act or otherwise which challenges FCERA's refusal to disclose AUDITOR's proprietary material, AUDITOR will defend FCERA in the action at AUDITOR’s expense, and will pay any judgment for damages or attorneys’ fees that may be entered as a result of FCERA’s refusal to disclose AUDITOR’s confidential material.

12.
Conflicts and Disqualification
A.
Definitions. For purposes of this Section 12:

(1)
“Actuarial Work” means any actuarial investigation, valuation, consulting or audit services, review or analysis of any nature whatsoever, for or without compensation.

(2)
“County” means County of Fresno, California.

(3)
“Employee Association” means any entity representing or compensated by all or any group of current or retired County employees.

(4)  
“FCERA Information” means any materials, data, and other information received or developed by AUDITOR regarding FCERA’s membership, assets, obligations, policies, procedures and/or strategies, including, without limitation, FCERA Records.

B.
Regarding the County and Employee Associations. 

(1)  
AUDITOR acknowledges that:

(a)  
the County is the plan sponsor of the pension trust fund administered by FCERA, and an actual or potential conflict of interest would arise in the event AUDITOR should perform any Actuarial Work for the County or any Employee Association during the term of this Agreement and any renewals hereof; and 

(b)  
AUDITOR’s making available to the County or Employee Association, intentionally or otherwise, any FCERA Information could substantially impact FCERA’s ability to effectively administer the pension trust fund.

(2)  
As a material inducement to FCERA to enter into this Agreement, AUDITOR agrees that during and after the term of this Agreement and all renewals hereof, if any, AUDITOR shall not, without the prior written consent of FCERA, which consent FCERA may withhold in its sole and absolute discretion:

(a)
intentionally or otherwise make available any FCERA Information to the County or to any Employee Association; and

(b)  
perform any Actuarial Work related to pension issues or to FCERA for the County or any Employee Association.

C.
Regarding Other FCERA Actuarial Work. AUDITOR acknowledges that during the term of this Agreement and any renewals hereof, AUDITOR is disqualified from bidding on and performing any actuarial consulting, investigating and valuation services (except any consulting services performed under this Agreement) for or on behalf of FCERA. AUDITOR is permanently disqualified from bidding on requests for proposals to perform audits of the actuarial services it performs for or on behalf of FCERA.

13.
Surviving Provisions. The parties agree that the provisions and obligations with respect to Section 6 (Term and Termination), Section 7 (Indemnification and Insurance), Section 8 (AUDITOR’s Representations, Warranties and Covenants), Section 10 (Records and Audits), Section 11 (Confidentiality; Proprietary Rights), Section 12 (Conflicts and Disqualification) and Section 13 (Year 2000 Compliance) will survive any expiration or termination of this Agreement; however, except as provided in Section 7 (Indemnification and Insurance) and Section 10 (Record Retention and Audit), any claim by either party against the other which is not asserted within three (3) years from the date of such expiration or termination will be deemed waived by such party.

14.
General Provisions.

A.
Changes and Amendments. FCERA reserves the right to change the Statement of Work under this Agreement, or to amend such other terms and conditions as reasonably necessary subject to the following conditions:

(1)
Any change which does not affect the scope of work, period of performance, payments, or any term or condition included under this Agreement, requires a change notice prepared and signed by FCERA’s Project Director and AUDITOR’s Project Manager.

(2)
Any change which affects the scope of work, period of performance, payments, or any term or condition included in this Agreement, requires a negotiated written modification to the Agreement executed by authorized officials of FCERA and AUDITOR.

B.
Notices. All notices, requests, demands or other communications required or desired to be given under this Agreement or under any law now or hereafter in effect are to be in writing, addressed as provided below. Such notices, if properly addressed, will be deemed received (i) on the day delivered, if delivered to the recipient (ii) on the business day transmitted, if transmitted by facsimile to the number shown below (but on the next business day after transmittal if transmitted on a non-business day or after 5:00 p.m. recipient’s  time), (ii) one business day after delivery to a reputable overnight courier, with delivery charges for next business day delivery paid by or charged to the sending party, or (iii) five calendar days after deposit in the U.S. Mail, first class registered or certified mail, postage prepaid:

To FCERA:
To AUDITOR:

Roberto L. Peña,
Paul Angelo

Retirement Administrator
The Segal Company

FCERA
120 Montgomery St., Suite 500

1111H Street433 Aviation Boulevard
San Francisco, CA 94104

Fresno, CA 93721
Phone No. (415) 263-8273

Phone No. (559) 457-0681
Fax No. (415) 263-8290

Fax No. (559) 457-0318

With copy to:

Attn:  General Counsel

The Segal Company

One Park Avenue

New York City, NY 10016

Phone No. (212) 251-5000

Fax No. (212) 251-5275

Either party may notify the other of its change in address in the manner provided above. Notwithstanding the prescribed method of delivery set forth above, actual receipt of written notice by the natural person designated above shall constitute notice given in accordance with this Agreement on the date received, unless deemed earlier given pursuant to the foregoing paragraph.

C.
Section Headings; Interpretation.  Caption and paragraph headings used in this Agreement are for convenience and reference only and do not affect in any way the meaning, construction or interpretation of this Agreement.  Any rule of construction to the effect that ambiguities are to be resolved against the drafting party does not apply in interpreting this Agreement. The language in all parts of this Agreement is to be construed according to its fair meaning, and not strictly for or against any party hereto.

D.
Entire Agreement This Agreement contains the entire and exclusive Agreement between the parties hereto and supersedes all previous oral and written agreements or understandings, and all contemporaneous oral and written negotiations, commitments, understandings and communications between the parties, relating to the subject matter of this Agreement. 

E.
Severability If any provision of this Agreement is held by any court to be void, illegal, invalid, or unenforceable, in whole or in part, the remaining terms and provisions will not be affected thereby, and each of such remaining terms and provisions of this Agreement will be valid and enforceable to the fullest extent permitted by law, unless a party shows by a preponderance of the evidence that the invalidated provision was an essential economic term of the agreement or that an essential purpose of this Agreement would be defeated by the loss of the void, illegal, invalid or unenforceable provision.

F.
Waiver The waiver of any breach of any provision of this Agreement by either party does not constitute a waiver of any preceding or subsequent breach of such provision or of any other provision of this Agreement. The failure or delay of either party to exercise any right given to the party under this Agreement does not constitute a waiver of such right, nor does any partial exercise of any right given hereunder preclude further exercise of such right.

G.
Governing Law and Venue. This Agreement will be governed by, and construed and enforced in accordance with, the laws of the State of California without regard to principles of conflicts of laws. Should either party initiate a lawsuit over any matter relating to arising out of this Agreement, such lawsuit will be filed and conducted in the state or federal courts located in Fresno County, California, and all parties consent to such venue and the personal jurisdiction of such courts. In any such proceedings, each of the parties hereby knowingly and willing waives and surrenders such party’s right to trial by jury and agrees that such litigation shall be tried to a judge sitting alone as the trier of both fact and law, in a bench trial, without a jury.

H.
Assignment and Delegation AUDITOR may not assign any of its rights or delegate or subcontract any of its duties hereunder without FCERA's prior written consent, which consent may be granted or withheld in FCERA's sole discretion. Any attempted assignment or delegation in violation of this provision is void and entitles FCERA to terminate this Agreement. Despite FCERA's consent, no assignment releases AUDITOR of any of its obligations or alter any of its primary obligations to be performed under this Agreement. If AUDITOR is a partnership, this Agreement inures to the benefit of the surviving or remaining partners of such partnership.

I.
Execution in Counterparts This Agreement may be executed in two or more counterparts, each of which will be deemed an original, but all of which constitute one and the same instrument.

J.
Notice of Delays Except as otherwise provided herein, when either party has knowledge that any actual or potential situation is delaying or threatens to delay the timely performance of this Agreement, that party will, within fifteen (15) days, give notice thereof, including all relevant information with respect thereto, to the other party. 

K.
Time of the Essence Time is of the essence in respect to all provisions of this Agreement that specify a time for performance.

L.
Joint and Several Liability If AUDITOR consist of more than one person or entity, the liability of each such person or entity signing this Agreement as AUDITOR is joint and several.

M.
Word Usage Unless the context clearly requires otherwise, (i) the plural  and singular number each include the other; (ii) the masculine, feminine, and neuter genders each include the others; (iii)  “or” is not exclusive; (iv) “includes” and “including” are not limiting; and (v) ”hereof,” “herein,” and other variants of “here” refer to this Agreement as a whole.

[Signatures follow on next page.]

IN WITNESS WHEREOF, Fresno County Employees’ Retirement Association has caused this Agreement to be subscribed on its behalf by its duly authorized officer, and The Segal Company has caused this Agreement to be subscribed on their behalf by its duly authorized officer(s), as of the day, month, and year first written above.

FCERA:





AUDITOR:

FRESNO COUNTY EMPLOYEES’

THE SEGAL COMPANY 

RETIREMENT ASSOCIATION


(WESTERN STATES), INC.

a Maryland corporation

By:
________________________

By:
________________________

Name: ________________________

Name:
________________________

Title:
________________________

Title: 
________________________

APPROVED AS TO FORM:

By:
_________________________

FCERA Counsel

192464/08049.101
