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November 1, 2005

Board of Retirement,

Fresno County Employees' Retirement Association

1111 H Street

Fresno, CA 93721
Re:
Fifth Third Bank Custody Services Agreement
Ladies and Gentlemen:

This Letter Agreement (“Letter Agreement”) is entered into in connection with that certain Custody Services Agreement dated as of August, 2002 (the “Custody Agreement”), pursuant to which Fifth Third Bank (“Custodian”) agreed to provide “Services” to Fresno County Employees' Retirement Association (“FCERA”) as more particularly described therein, as amended and supplemented by this Letter Agreement.  In consideration of FCERA’s agreement to extend the contractual period set forth in the Custody Agreement for two additional one-year periods in accordance with the terms of this Letter Agreement, Custodian hereby agrees to the following: 

1. Definitions.
Each capitalized term not otherwise defined herein shall have the meaning ascribed to it in the Custody Agreement.
2. Rebate.
FCERA has previously paid Custodian during the term of the Custody Agreement in excess of $420,000 per fiscal year.  During that term, FCERA believes that Custodian failed to meet its service level obligations under the Custody Agreement from time to time.  Accordingly, within five (5) business days of the Custodian’s receipt of the FCERA executed Letter Agreement, Custodian shall rebate to FCERA by wire transfer into the Account immediately available funds in the amount of One Million Dollars ($1,000,000.00) (“Rebate”).  Custodian understands, acknowledges and agrees that the Rebate is for and in consideration of, FCERA’s agreement to enter into this Letter Agreement.  The Rebate shall be non-refundable to Custodian, except as expressly provided for in Paragraph 8 below.   Notwithstanding any other provision of this Letter Agreement, however, the Rebate shall be immediately non-refundable to Custodian in any amount in the event of a failure by Custodian to meet any service level standards including, but not limited, to those set forth in Exhibits A and B to this Letter Agreement, as documented by written notice to Custodian.

3. Effectiveness of this Letter Agreement.  Delivery of the Rebate to FCERA is a condition precedent to the effectiveness of this Letter Agreement.

4. Services.  The Services provided by Custodian to FCERA as more particularly described in the Custody Agreement shall be provided at a minimum in accordance with the service standards set forth in Exhibit A to this Letter Agreement.

5. Pension Check Issuer.  

(a) Custodian shall no longer serve as primary Pension Check Issuer; provided, however, Custodian is authorized to and shall appoint Bank of New York as Pension Check Issuer who shall be directed by Custodian to provide such services and to carry out the provisions of the Custody Agreement relevant to the Pension Check Issuer as more particularly set forth in paragraph 10 and Addendum C thereof in accordance with the Service Standards set forth in Exhibit B to this Letter Agreement.  Such appointment shall not relieve Custodian of its responsibilities or liabilities under the Custody Agreement relevant to such Pension Check Issuers services.  Custodian shall not relieve Bank of New York of its duties as Pension Check Issuer during the term of the Custody Agreement without the express written consent of FCERA.  Bank of New York’s written agreement to the terms of the Custody Agreement applicable to Pension Check Issues shall be a condition precedent to the effectiveness of this Letter Agreement.  The Pension Check Issuer shall be compensated in accordance with the Disbursement Fee Schedule attached hereto as Exhibit C.  

(b) With respect to the Pension Check Issuer services performed by Custodian under the Custody Agreement, Custodian and anyone claiming by, through or under Custodian, hereby waives its right to any indemnity or claim of indemnity by FCERA with respect to any claims and liabilities resulting from or arising out of or connected to any Pension Check Issuer service provided by Custodian (the “Pension Check Issuer Claims”).  Custodian hereby indemnifies FCERA, its directors, officers and employees, against the payment of any and all costs and expenses, including reasonable attorneys’ fees and expenses, claims and liabilities resulting from or arising out of or connected with such Pension Check Issuer Claims.

6. Venue; Jurisdiction.

(a) No provision in the Custody Agreement or this Letter Agreement, or any amendments thereto (collectively, the “Custody Agreements”) shall require nor shall be construed to require, that actions or claims arising under the Custody Agreements asserted by FCERA against Custodian or by Custodian against FCERA be brought in, or transferred to, a venue other than the U.S. District Court for the Eastern District of California (Fresno Division) or Fresno County Superior Court, as appropriate.

(b) The parties acknowledge and agree that, by executing this Letter Agreement or any other Custody Agreement and by performing its obligations under same, FCERA does not hereby or thereby submit to the personal jurisdiction of the state or federal courts sitting in the State of Ohio or any other state other than the State of California.

7. Severability.  If any term, provision, covenant or condition of this Letter Agreement is held by a court of competent jurisdiction to be illegal, invalid, void or unenforceable, that provision, covenant or condition of this Letter Agreement shall be enforced to the maximum extent permissible so as to effect the intention of FCERA and Custodian, and the remainder of this Letter Agreement shall in no way be affected, impaired or invalidated, and shall continue in full force and effect.

8. Extension; Termination.  Pursuant to paragraph 15 of the Custody Agreement, the Custody Agreement shall be extended for two (2) additional one-year periods.  Notwithstanding the foregoing and paragraphs 13 and 15 of the Custody Agreement, Custodian acknowledges and agrees that FCERA may terminate the Custody Agreement and this Letter Agreement at any time, with or without cause, within its sole discretion.  Custodian acknowledges that its failure to perform in accordance with the service standards set forth in Exhibits A and B hereto is likely to cause FCERA to terminate the Custody Agreement and this Letter Agreement.  In the event, however, that FCERA terminates the Custody Agreement before the expiration of the two-year extension period, for reasons other than a failure by Custodian to perform in accordance with any service standards, including but not limited to those set forth in Exhibits A and B hereto, as documented in written notice to Custodian, FCERA agrees to refund a pro rated portion of the Rebate to Custodian.  The amount of the Rebate to be refunded to Custodian shall be equivalent to that percentage the number of days short of the two-year extension period for which Custodian is engaged has to the full two year extension period.

9. Custody Service Fee.  The annual custody and accounting fee payable by FCERA to Custodian for all services during the term of the Custody Agreement, as amended by this Letter Agreement, shall be as provided in the Custody Fee Schedule attached as Exhibit D to this Letter Agreement.

10. Entire Agreement; Amendment.  The Custody Agreement and this Letter Agreement together constitutes the entire agreement between the parties hereto.  The terms and conditions set forth in this Letter Agreement are in addition to the provisions stated in the Custody Agreement and, with respect to FCERA, the terms and conditions of this Letter Agreement shall prevail over any inconsistent provision in the Custody Agreement.  This Letter Agreement may not be modified, altered, amended or otherwise changed in any respect except by a writing duly executed and signed by the parties to this Letter Agreement.  Custodian hereby affirms its obligations under the Custody Agreement as modified hereby and agrees that except as expressly stated in this Letter Agreement and its exhibits, the Custody Agreement has not otherwise been amended or modified and remains in full force and effect according to its terms as written. 

11. Representation and Warranties.   

(a) FCERA represents and warrants to Custodian that it has full power and authority to execute and sign this Letter Agreement on behalf of itself.  

(b) The Custodian represents and warrants and covenants to FCERA that it (i) has full power and authority to execute and sign this Letter Agreement on behalf of itself; (ii) is in and shall remain in good standing with all governmental agencies with jurisdiction over its business at all material times during the term of the Custodial Agreement; (iii) is not presently (A) under investigation by any federal, state or local authority for acts or omissions arising out of the conduct of its business; or (B) a defendant in any legal action arising out of the conduct of its custodial business; (iv) has not received any information from any internal or external auditor, or otherwise, indicating any issues relating to FCERA's accounts for any period of time; (v) is not in breach of any obligation owed to FCERA; (vi) does not receive any income from any source other than FCERA, including Bank of New York and/or Credit Suisse First Boston by reason of the Custody Agreement and (vii) does not participate in any commission recapture or soft dollar program other than as disclosed to FCERA, for which all amounts are credited to FCERA.

12. Counterparts.   This Letter Agreement may be executed and accepted in any number of counterparts, each of which shall be deemed to be an original and all of which taken together shall constitute a single agreement.

13. Law.  This Letter Agreement and the Custody Agreement shall be governed by and construed in accordance with the laws of the State of California, without regard to its choice of law provisions.

Please indicate your acceptance of the foregoing terms by signing below.

Sincerely,

CUSTODIAN

By: ____________________________
Name: _________________________
Its: ____________________________
Date: ____________________________

Agreed to and accepted by:

Fresno County Employees’ Retirement Association

By: ____________________________
Name: _________________________
Its: ____________________________
Date:  __________________________
Exhibit A
Non-Exclusive Service Standards for Fresno County Employees’ Retirement Association (FCERA)

Relationship Reviews

In the normal course of day-to-day dealings, Fifth Third Bank promotes ongoing communications between your Client Service Team and your Relationship Manager.

Regular meetings will be held with you to review our service quality and to discuss general issues.  Other topics would include:
· A review of Fifth Third Bank’s product and service performance

· Identification of any product enhancements or procedural changes

· A review of issues identified for the period, including status and steps taken for resolution

· An update from Fifth Third Bank on the status of new systems/operational developments. An update from FCERA on any planned changes in asset allocation, trading activity, new business to be converted, new markets or instruments planned for investment

· Agreement on performance targets to be achieved over the next review period

· Identification of any new service requirement

· Discussion on new industry and market trends Fifth Third Bank and FCERA

· Establishment and planning of long-term objectives for FCERA and Fifth Third Bank

FCERA and Fifth Third Bank will use this meeting not only as a review of performance but also as a forum at which both parties can share ideas.

Responsiveness 

It is Fifth Third Bank’s practice to respond to client inquiries without delay.  In many cases, FCERA’s inquiries can be addressed while you are on the phone.

Your daily contacts will immediately address any inquiries related to pending trade settlements, capital changes or other critical matters.  In addition, to ensure a timely response, administrative managers continually monitor the number and age of all outstanding inquiries to ensure adherence to our stated turnaround deadlines.  This procedure minimizes repeat occurrences of errors or problems.

Our standard for inquiries is as follows:

Age of Inquiry


Response time
1-90 days         

Within 1 business day
1-91 days  


Within 1-3 business days

181 days or greater

Within 5 business days

Income

The Custody payable policy was designed to facilitate the prompt collection and payment of income from the assets held in your portfolio.  All income received is made available for your use based upon this policy.

1. All income will be credited to your custody account on either payable date, or when received.  "Payable" date is the day the asset is scheduled to pay income, whereas "when received" date is when Fifth Third Bank actually receives the funds.  On a "when received" date, asset payments are balanced and the funds are made available for credit to your custody account.

2. The majority of asset types pay income on payable date.  Those that pay on a when received basis are as follows:

· CD's under $100,000.00 in value

· Variable rate bonds

· Amortized corporate securities

· FHA Project Pools

· International Securities

· Private Placement

· Mutual Funds

On maturity, all of the above also pay when received, except the variable rate bonds, which pay on payable.

3. Capital changes such as stock splits, stock dividends, bond call, tenders and puts all are credited on a payable date basis.  Conversions and redemptions are credited when received.

All securities with income paid on a when received basis will be paid into the appropriate account on the date of receipt.  If a payment is overdue, the Fifth Third reporting group will notify the Income representative and Fifth Third will contact the paying agent to inquire on the status of the payment.  Fifth Third will work with the agent to collect payments as soon as possible to minimize any adverse effects to the fund.

If an income payment is discovered to be in error and needs to be adjusted or reversed, Fifth Third's policy is to notify our clients three days in advance of processing the adjustment, and then pend the adjustment to our system, so that the notification will also appear on the advisor’s reporting.  This ensures that the advisors are able to raise cash, if necessary, to cover the reversal.

Tax Withholding

Eligibility for tax reclaims benefits is based on the client’s profile and the tax laws of the countries of investment.  Fifth Third Bank will pursue tax reclaims for excess tax withheld on behalf of the client based on our understanding of the FCERA’s eligibility.  Tax reclaims will be initiated within 30 days of actual receipt of the dividend or interest payment in the local market.

When relief at source is available in a market, Fifth Third Bank’s policy is to establish the client’s tax status at the time of account opening to enable this process to be utilized on the payment of a dividend or interest payment.  Relief at source is the process whereby the local tax authorities allow the withholding agent to pay dividends or interest to the foreign investor at their appropriate withholding tax rate, thereby eliminating the need to file a tax reclaim. 

These provisions are available provided the client completes all relevant and specific market documentation.


Securities and Cash Processing

Method of Instruction

Fifth Third Bank can accept facsimile or electronic instructions, provided they have been authorized by a designated individual (per the Authorization Lists which are updated annually), or are sent with another protocol for verifying authenticity (S.W.I.F.T., DTC, etc.).

Deadlines

Securities instructions must be transmitted to Fifth Third Bank according to the detailed instruction deadlines for each market (Fifth Third Securities & Cash Deadlines October 31, 2005.xls).  To further enable timely processing and to take advantage of pre-matching, FCERA and your investment managers should send settlement instructions on or as close to trade date as possible.

Instruction Detail
All securities and cash instructions should identify your account number and include full details about each transaction and, when available, security numbers and trading/clearing broker codes, if relevant.  The provision of complete transaction information will allow Fifth Third Bank to process each instruction without manual intervention (straight-through processing), hence limiting the risk of error or need for adjustment. 

Processing of Late Instructions

Fifth Third Bank will process securities instructions (new, cancellation or amendment) transmitted after the instruction deadlines listed on a "reasonable efforts" basis.  Fifth Third Bank will not accept responsibility for claims arising due to late instructions.

Account Establishment

With proper notification, we will be able to settle any trade that you place, anywhere in the world.  Please notify us as soon as possible in advance of placing a trade when considering adding countries to your portfolio, especially in emerging markets.  It is important to note that there may be a substantial time requirement for any new account establishment, as dictated by the particular market. 

Investment Accounting and Reporting Services  

Reconciliation Reports and Processes

Each day our accounting staff reconciles all account level activity comparing expected activity versus actual.  Any discrepancies are researched to resolution on a daily basis rather than waiting until the end of the month.

At the end of each month, our accounting staff reviews the entire month's data and begins a thorough audit of end-of-month pricing and asset classification.  Accountants perform the following routine proofs:

· Income Earned Proof

· Market Values Verification

· Monthly Book or Inventory Value Proof

· Monthly Cash Proof 

Every month, Fifth Third Bank delivers the following standard reporting package:

· Table of Exchange Rates

· Summary Statement of Assets & Liabilities

· Reconciliation of Assets

· Reconciliation of Cash

· Reconciliation of Income

· Summary Statement of Investment Holdings by Security Categorization

· Summary Statement of Assets & Liabilities by Currency

· Summary Statement of Global Investments by Currency

· Summary Statement of Net Realized Gains and (Losses)

· Summary Statement of Net Unrealized Gains and (Losses)

· Detail Statement of Assets and Liabilities

· Detail Statement of Purchases

· Detail Statement of Sales

· Detail Statement of Activity by Broker

· Detail Statement of Capital Changes

· Currency Position Summary

· Detail Statement of Currency Transactions

· Detail Statement of Cash Balances

· Detail Statement of Receivable and Payable Settled Transactions

· Detail Statement of Earned Income

· Detail Statement of Income Received

· Detail Statement of Income Receivable

· Thirty Largest Equity Holdings

· Statement of Operations

These reports will be delivered to the client and their advisors within 10 business days.  In addition, a consolidated report will be created and sent to the client on a monthly basis.

Exhibit B

Non-Exclusive Benefit Payment Services Standards

Fifth Third Bank and Fresno County Employees' Retirement Association

Category


Service Standard



Recurring Payments
Monthly Installment checks to be issued and deposited into the U.S. Postal system __4__ days prior to payable date to ensure timely delivery.  Check date equals last FCERA business day of the month.

Deduction Checks
Deduction Checks, with deduction registers to be delivered overnight to Client at the same time as monthly installment checks are placed in the U.S. Postal system.  (Overnight to FCERA, ensure receipt of Child Support Checks)



Monthly Client Input
BNY will process client input received by scheduled cut-off date. Information received after cut-off, will be processed on “best-efforts” basis.

Non-periodic payments
Payments such as lump sum distributions, withdrawals, etc, will be disbursed after receipt of completed instruction.  

Stop Payments
Stop payments received (up to 20 max.) Prior to 11 a.m. Eastern will be stopped the same day in Omnipay.  Stop payments received after 11 a.m. Eastern will be stopped in Omnipay the next business day (we will attempt to stop them the same day on a “best-efforts” basis). 

EFT Reclaims
Fund Recovery initiated within 2 business days of notification by Client.  Notification of any problem recovering funds will be made within 2 business days of notification given to Bank of New York Payment Administrator by receiving bank. 

EFT Rejects
Initial client notification of EFT Rejects will occur within 2 business days.

Off-cycle Checks
First time payments will be produced with the current payroll cycle as identified as One-time payment and the new installment will be established with dates and amounts as indicated on the payroll worksheet for reoccurring payments.

Replacement checks, retroactive payments, off-cycle installment check exceptions, etc., will be produced within _2__ business days of receipt of payment request.  

 

IRS Tax Forms
Accurate tax forms to be issued annually, by IRS deadline, based on information provided via directives by Client.  

Tax Registers
Lump Sum Registers are provided in April, July, and Oct. for the 1st 3 quarters and monthly for the last quarter.  Recurring tax registers will be provided January for annual review.  Registers will also be provided to Client on request. 



Monthly Reports
Monthly reports are sent upon payable date.   Clients may have access to monthly reports via INFORM by payable date.  Monthly reporting packets are available on-line for 3 months after payable date.

Monthly Payment custom extracts will be available on line for 2 weeks after the payable date.

Calendar
Monthly processing calendar to be prepared by BNY and provided to FCERA by the 1st business day of the current month for review, revision and approval by FCERA. Once approved by FCERA, every effort will be made to meet the timelines established. An annual Processing calendar is supply in December for the new year. 
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