BOARD OF RETIREMENT

FRESNO COUNTY EMPLOYEES’ RETIREMENT ASSOCIATION

RESOLUTION

Subject:
Action of the Board of Retirement With Regard to Determination of Compensation Earnable

WHEREAS,
The Board of Retirement has the sole and exclusive responsibility for determining compensation earnable for the purpose of calculating the final compensation of retiring members, pursuant to Sections 31461, 31462 and 31462.1 of the County Employees Retirement Law of 1937 (“CERL”) and the California Constitution, Article XVI, Section 17.

WHEREAS,
On October 1, 1997, the decision of the California Supreme Court in the case Ventura County Deputy Sheriffs’ Association v. Board of Retirement of Ventura County Employees’ Retirement Association (1997) 16 Cal. 4th 483 (the “Ventura Decision”) became final.

WHEREAS,
The Supreme Court in the Ventura Decision mandated a change in the method for calculating pension benefits for members and their beneficiaries by retirement systems governed by CERL.

WHEREAS,
Following the Ventura Decision, the practice of the Fresno County Employees’ Retirement Association (“FCERA”) has been to follow lists of pensionable and non-pensionable earn codes regarding pay items paid by the County of Fresno (“County”) and the County Superior Court, which were developed in early 1998 and supplemented from time to time thereafter.  The pensionable earn code list is attached to this Resolution as Exhibit 1; the non-pensionable earn code list is attached to this Resolution as Exhibit 2.  The FCERA Board of Retirement (“Board of Retirement”) has taken official action to adopt both lists, excluding those earn codes related to stand by and on call.  

WHEREAS,
In early 1998, FCERA, the Board of Retirement, and the County were sued in three separate, and later consolidated, actions (the “Fresno Ventura 2 Cases”) by a class of members consisting of all retirees, deferred retirees, beneficiaries and employees who were at that time members of FCERA (“FCERA Class Members”).  

WHEREAS,
On December 15, 2000, the San Francisco Superior Court issued a Judgment in the Fresno Ventura 2 Cases approving a Revised Settlement Agreement that sought to resolve all outstanding issues relating to the determination of “compensation earnable,” pursuant to Section 31461 of CERL, as between the County, FCERA Class Members, FCERA and the Board of Retirement (“Settlement Agreement”).

WHEREAS,
Since the Court’s approval of the Settlement Agreement, additional earn codes reflecting bilingual pay and differential pay have been added to the non-pensionable earn code list (Exhibit 2).  The Ventura Decision held, however, that such earn codes must be included in compensation earnable.

WHEREAS,
Since the Court’s approval of the Settlement Agreement, courts have concluded in decisions that bind FCERA that court reporter transcript fees may not be included in compensation earnable.  FCERA’s nonpensionable earn code chart, includes the earn code for this pay item (Exhibit 1) for anyone retiring after April 1, 2006.

WHEREAS,
By the Settlement Agreement, all FCERA Class Members waived any right to demand that “stand-by” and “on-call” pay be included in compensation earnable.   Members who first joined FCERA after the date the Settlement Agreement was approved by the Court were not, however, Class Members and thus, the Settlement Agreement may not bind them.  The Ventura Decision required that such pay items be included in compensation earnable.

WHEREAS,
The Board of Retirement finds that the proper exercise of its statutory duties under CERL requires it to take action both (1) to ratify prior calculations of compensation earnable made by FCERA staff that were consistent with applicable law; and (2) to determine compensation earnable pursuant to Section 31461 of CERL and other applicable law on a prospective basis. 
WHEREAS,
After considering all of the information available to the Board, and exercising its judgment in the matter,

RESOLVED, (A)
That the Board of Retirement hereby ratifies FCERA’s past practices, limited specifically to the inclusion in, and exclusion from, compensation earnable of items of compensation as set forth in the lists attached hereto as Exhibit 1 and Exhibit 2, respectively, except the Board of Retirement does not ratify the following: 

(1) FCERA’s prior inclusion in compensation earnable of court reporter transcript fees, consistent with CERL Section 31554, Cramer v. Superior Court (2005) 130 Cal. App. 4th 42, and McNeil v. Board of Retirement (1958) 51 Cal. 2d 278;

(2) FCERA’s prior exclusion from compensation earnable of bilingual pay first provided to eligible employees effective October 2, 2001, consistent with the Ventura Decision;

(3) FCERA’s prior exclusion from compensation earnable of certain earn code for “differential” pay first provided to eligible employees effective January 21, 2002, consistent with the Ventura Decision; and

(4) FCERA’s prior exclusion from compensation earnable of “stand-by” and “on-call” pay provided to eligible employees who first became FCERA members after December 15, 2000, consistent with the Ventura Decision and as authorized by the Settlement Agreement.

RESOLVED, (B)
That the Board of Retirement hereby adopts the following Policies and Guidelines, which shall be separate from the Board’s Bylaws and the Board’s Regulations:

1.
Elements to be Included in “Compensation Earnable”. 

Remuneration earned and received in cash by the employee during the “final compensation period” as defined in Sections 31462 and 31462.1 of CERL for working the ordinary time required of other employees in the same grade/class shall be included in “compensation earnable,” including but not limited to the following items of compensation, and others substantially similar to them:




Base Salary 

“Differential” Pay Provided to Nurses Working on Weekends (and other additional compensation paid to employees for special skills or services they provide or special circumstances of their employment)  




Bilingual Premium Pay




Uniform Allowance (paid in cash, not in-kind)




Educational Incentive (“POST”) Pay




Longevity Incentive




Payoffs of Vacation and Sick Leave and Holiday

to the extent earned (1) not taken as time off, (2) permitted to be cashed‑out (pro-rated on a monthly basis) under the applicable MOU, (3) cashed-out prior to separation, and (4) not “true overtime” (see definition below)




Employee Contributions to Deferred Compensation 
Plan




“Overtime” required to be worked that is ordinarily worked by others in same grade/class/rate of pay

Compensatory Time (if not excluded as “true overtime” (see definition below) and to the extent in excess of minimum required reserve)

Flexible Benefits to the extent paid in cash to FCERA members
Stand-by or On-Call Pay for employees who became members after  December 15, 2000

Such additional elements as the Board may determine in the future.
2.
Elements to be Excluded From “Compensation Earnable”.


Remuneration or other value received by the employee neither earned or paid in cash to the employee during the final compensation period for working the ordinary time required of other employees in the same grade/class shall be excluded from “compensation earnable”, including but not limited to the following items, and others substantially similar to them:




True Overtime (amounts paid for working in excess
of the time required and ordinarily worked by others in the same grade/class)




Employer Contributions to Deferred Compensation Plan




Employer Contributions to Retirement System




Employer “Pick‑up” of Employee Contributions to Retirement System

Flexible Benefits provided in‑kind (payments to 3d-party providers or otherwise)




Terminal Pay




Expense Reimbursements




In‑kind Advantages (e.g., food, lodging, laundry, fuel)

Fees, Licenses, Memberships provided to FCERA members by their employers

Stand-by or On-Call Pay for employees who were members as of December 15, 2000
Court Reporter Transcript Fees to employees who retire after April 1, 2006

Such additional elements as the Board may determine in the future.



3.
Application of Policies and Guidelines.  



The Board of Retirement shall apply these Policies and Guidelines to the compensation earnable calculations of FCERA members and their beneficiaries who retire on and after the date of this Resolution, except the exclusion of court reporter transcript fees from “compensation earnable” shall commence after April 1, 2006.
In addition, these Policies and Guidelines shall be applied as follows:

a.   
Any retired FCERA member who received bilingual pay on or after October 2, 2001 and during his or her final compensation period, which amount was not included in the member’s compensation earnable, may file a claim with FCERA no later than September 1, 2006, to have such compensation earnable and final compensation recalculated.  Any additional amount owing to such member shall be paid with interest, with additional contributions owed by the member to be deducted, with interest, from the additional amounts to be paid.

b.
Any retired FCERA member who received differential pay on or after January 21, 2003 and during his or her final compensation period, which amount was not included in the member’s compensation earnable, may file a claim with FCERA no later than September 1, 2006, to have such compensation earnable and final compensation recalculated.  Any additional amount owing to such member shall be paid with interest, with additional contributions owed to the member to be deducted, with interest, from the additional amounts to be paid. 


c.
Any active or deferred retired FCERA member who received court reporter transcript fees and who paid contributions to FCERA on the basis of such fees, but who, as a result of this Resolution, will not have such fees included in his or her compensation earnable, may either (1) file a claim with FCERA no later than July 1, 2006, to seek a reimbursement of such over-paid contributions, with interest, or (2) file a request with FCERA no later than July 1, 2006 to have such over-paid contributions remain on deposit in the system until November 30, 2008, in anticipation of the State Legislature amending the law before that time and allowing such fees to be included in “compensation earnable.”  In the event the law has not changed effectively by that date, such member shall have until February 1, 2009 in which to file a claim with FCERA to seek a reimbursement of such over-paid contributions, with interest.  The additional contributions left on deposit in the system pursuant to this provision shall not entitle the depositing member to any additional benefits, but only reimbursement of the over-paid contributions to the member, plus interest.

d.
Any County of Fresno employee who first became a member of FCERA after December 15, 2000,  and during his or her final compensation period, which amount was not included in the member’s compensation earnable, may file a claim with FCERA no later than September 1, 2006, to have such compensation earnable and final compensation recalculated.  Any additional amount owing to such member shall be paid with interest, with additional contributions owed to the member to be deducted, with interest, from the additional amounts to be paid.



4.
Claims Procedure.  



The Board of Retirement hereby directs the Administrator to establish a claims procedure to implement the portion of these Policies and Guidelines set forth in items 3(a)-(c) above.    

RESOLVED, (C)
That this Resolution shall be effective immediately upon adoption.








________________________








Steven J. Jolly

Chair, Board of Retirement

__________________________
Roberto L. Peña

Secretary, Board of Retirement

I hereby certify that on the ____ day of __________, 2006, the Board of Retirement of the Fresno County Employees’ Retirement Association made and adopted this Resolution.






Roberto L. Peña

FCERA Retirement Administrator

